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The next meeting of the COUNCIL ON COURT PROCEDURES will be 

held Saturday, December 13, 1980, at 9:30 a.m., in Judge Dale 1 s 

Courtroom, Multnomah County Courthouse, Portland, Oregon. 

At that time, the Council will discuss and hear suggestions 

regarding proposed Oregon rules of civil procedure. 
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11-28-80. 



A G E N D A 

COUNCIL ON COURT PROCEDURES 

9:30 a.m., Saturday, Dec. 13. 7980 

Judge Dale's Courtroom 

Mu l tnomah County Courthouse 

Portland, Oregon 

1. Proposed changes in draft of September 6, 1980 

2. Promulgation of am~ndments and rules 

3. Recommendation of effective date 

4. Errors and omissions committee 

5. Future meeting schedule - coverage of legislative review 

6. Approval of minutes of meeting held 11-22-80 

7. NEW BUSINESS 



Present: 

Absent: 

COUNCIL ON COURT PROCEDURES 

Minutes of Meeting Held December 13, 1980 

Judge Dale's Courtroom 

Multnomah County Courthouse 

Portland, Oregon 

Darst B. Atherly 
John Buttler 
John M. Copenhaver 
Austin W. Crowe, Jr. 
~Ji 11 i am M. Da 1 e 
Garr M. King 
William L. Jackson 
Laird C. Kirkpatrick 
Harriet R. Krauss 
Berkeley Lent 

Carl Burnham, Jr. 
Anthony L. Casciato 

Donald W. McEwen 
Charles P.A. Paulson 
Frank H. Pozzi 
Robert W. Redding 
Val D. Sloper 
James C. Ta it 
I..Jendel l H. Tompkins 
David R. Vandenberg, Jr . 
Lyle C. Velure 
William W. Wells 

Wendel l E. Gronso 

The meeting was called to order by Chairman Don McEwen at 9:35 a.m. 
The Council proceeded to discuss and act upon proposed revisions of the 
September 6, 1980, tentative draft of rules and amendments. 

1. Amendment to Rule 54 E. Darst Atherly moved, seconded by 
Austin Crowe, that ORCP 54 E. be amended to read as follows: 

11 E. Compromise; effect of acceptance or rejection. 
Except as provided in ORS 17.065 through 17.085, the party 
against whom a claim is asserted may, at any time [before] 
up to three days prior to trial, serve upon the party as
serting the claim an offer to allow judgment to be given 
against the party making the offer for the sum, or the 
property, or to the effect therein specified. If the 
party asserting the claim accepts the offer, the party 
asserting the claim or such party's attorney shall endorse 
such acceptance thereon, and file the same with the clerk 
before trial, and within three days from the time it was 
served upon such party asserting the claim; and thereupon 
judgment shall be given accordingly, as [in case of a con
fession] a stipulated judgment. Unless agreed upon by the 
Rarties, costs, disbursements. and attorney fees shall be 
entered as part of such judgment as provided in Rule 68. If 
the offer is not accepted and filed within the time pre
scribed, it shall be deemed withdrawn, and shall not be 
given in evidence on the trial; and if the party asserting 
the claim fails to obtain a more favorable judgment, the 
party asserting the claim shall not recover costs, disburse
ments, and attorney fees incurred after the date of the 
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offer, but the party against whom the claim was asserted 
shall recover of the party asserting the claim costs and 
disbursements from the time of the service of the offer. 11 

The motion passed unanimously. 

2. Proposed Rule 65 E.(3)(a). The Council again discussed the 
weight of findings of fact by referees in 65 E.(3)(a). No change was 
suggested in the proposed draft. 

3. Proposed Rule 67. Frank Pozzi moved, seconded by James Tait, 
to delete the second sentence of proposed Rule 67 B. and to add the fol 
lowing section to proposed Rule 67: 

11 G. Judgment on portion of claim exceeding counter
claim. The court may direct entry of a final judgment 
as to that portion of any claim, which exceeds a counter
claim asserted by the party or parties against whom the 
judgment is entered, if such party or parties have admit
ted the claim and asserted a counterclaim amounting to 
less than the claim. 11 

The motion passed unanimously. 

4. Pro osed Rule 67 E. 1). The Council discussed the second 
sentence of 67 E. l which could be interpreted to mean that if a 
partner or member of an association is served as the person receiving 
summons for the partnership or association, that partner or member 
also is personally liable. It was pointed out that the sentence was 
unnecessary because ORCP 28 would allow joinder of an individual partner 
or association member if such party were also liable under the substan
tive law; in such case, the individual would have to be named as such 
and served with a separate summons directed to him, even if he also was 
served with the entity summons. Laird Kirkpatrick moved, seconded by 
Judge Dale, to delete the sentence. The motion passed unanimously. 

5. Pro osed Rule 67 F.(l . Austin Crowe moved, seconded by Laird 
Kirkpatrick, to adopt t e following suggested change in the last 
sentence of subsection 67 F.(1): 

11 If the stipulation provides for attorney fees, 
costs, and disbursements, they may be entered [pursu
ant to Rule 68] as part of the judgment according to 
the stipulation." 

The motion passed unanimously. 

6. Proposed Rule 67 F.(2). Judge Sloper moved, seconded by Don 
McEwen, to adopt the following proposed revision of 67 F.(2) to make 
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it clear that attorneys may sign a stipulation: 

11 F.(2) Filing; assent in open court. The stipulation 
for judgment may be in a writing signed by the parties, 
their attorneys or authorized representatives, which 
writing shall be filed in accordance with Rule 9. The 
stipulation may be subjoined or appended to, and part of, 
a proposed form of judgment. If not in writing, the 
stipulation shall be assented to by all parties thereto 
in open court. 11 

The motion passed unanimously. 

7. Proposed Rule 68 B. James Tait moved, seconded _by Laird Kirkpatrick, 
to adopt the fa 11 owing proposed revision in the first sentence of 68 B. : 

11 B. Allowance of costs and disbursements. In any 
action, costs and disbursements shall be allowed to the 
prevailing party, unless these rules or other rule or 
statute direct that in the particular case costs shall 
not be allowed to the prevailing party or shall be al
lowed to some other party, or unless the court otherwise 
directs. 11 

The motion passed unanimously. 

8. Proposed Rule 68 C.(2). Charles Paulson moved, seconded by Frank 
Pozzi, to adopt the proposed change in 68 C.(2) by deleting the second to 
the last sentence which reads as follows: 

11The party against whom the award of attorney fees is 
sought may admit liability for attorney fees under Rul e 
45 or may affirmatively admit 1 iability. 11 

The motion passed unanimously. 

9. Proposed Rule 70 8.(1) and Rule 63 E. The Council discussed the 
proposal that would require clerks to send a notice of the date of entry 
of judgment only, and not a copy of the judgment, to the attorneys of record. 
Darst Atherly moved, seconded by Judge Wells, to eliminate the obligation 
of the clerk to send a notice and a copy of the judgment and to eliminate 
Rule 63 E. entirely. The motion failed with the following voting for the 
motion: Darst Atherly, Judge Copenhaver, Austin Crowe, Don McEwen, Judge 
Redding, Judge Tompkins, David Vandenberg, Lyle Velure, and Judge Wells. 

Judge Dale moved, seconded by Judge Lent, to adopt the proposed 
change in 70 B.(l) changing the obligation of the clerk to include only 
mailing notice of the date of entry of the judgment and not mailing a copy 
of the judgment. The motion passed unanimously. 
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10. Since there were members of the bar present who wished to be 
heard, and there being no objection, the Council received comments from 
Clarence R. Wicks, Manley Strayer, and Richard A. Franzke, all of Portland. 
Messrs. Wicks, Strayer, and Franzke all favored retention of third party 
practice. 

Garr King moved, seconded by Laird Kirkpatrick, to reconsider the 
motion passed at the November 22, 1980, meeting which eliminated third 
party practice. The Council discussed the matter at length. The motion 
to reconsider passed with Judge Copenhaver, Charles Paulson, Frank Pozzi, 
Judge Sloper, Judge Tompkins, David Vandenberg, and Lyle Velure voting 
against the motion. Judge Wells abstained from voting. 

11. Proposed Rule 71 B.(l). Austin Crowe moved, seconded by 
Charles Paulson, to add the following sentence to proposed Rule 71 B.(1): 

11A motion for reasons (a), (b), and (c) shall be 
accompanied by a pleading or motion under Rule 21 A. 
which contains an assertion of a claim or defense. 11 

12. Proposed Rule 73. Darst Atherly moved, seconded by Judge 
Jackson, to adopt proposed Rule 73, JUDGMENTS BY CONFESSION. The motion 
passed unanimously. 

13. Proposed Rule 84 D.(3)(b). James Tait moved, seconded by 
Austin Crowe, to adopt the proposed change in 84 D.(3)(b) making a uni 
form time of five days for garnishees to respond. The motion passed 
unanimously. 

14. Rule 39 F. Austin Crowe moved, seconded by Frank Pozzi, 
to adopt the proposed amendment in ORCP 39 F. which would require sub
mission of a deposition to the witnesss for examination and change only 
upon request of a party or witness. The motion passed unanimously. 

15. Rule 7 D.(2)(c). Judge Jackson moved, seconded by Judge 
Wells, to adopt the suggested amendment to Rule 7 D. (2)(c) 11 to require 
a subsequent mailing to either defendant's place of abode, his place 
of business, or such other place under circumstances that is most 
reasonably calculated to apprise the defendant of the existence and 
pendency of the action. 11 The motion passed unanimously. 

16. Proposed Rule 68 C.(6). Judge Jackson moved, seconded by 
James Tait, to adopt the following change in proposed Rule 68 C.(6): 

11 C. (6) Avoidance of multiple collection of costs, 
disbursements, and attorney fees. 

C.(6)(a) Separate judgments for separate claims. 
Where separate, final judgments are granted in one 
action for separate claims, pursuant to Rule 67 8., 
the court shall take such steps as necessary to avoid 
the multiple taxation of the same costs, attorney fees , 
and disbursements in more than one such judgment. 
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C.(6}(b) Separate judgments for the same claim. 
When there are separate judgments entered for one 
claim (where separate actions are brought for the 
same claim against several parties who might have been 
joined as parties in the same action, or where pursuant 
to Rule 67 B. separate final judgments are entered 
against several parties for the same claim}, costs, 
attorney fees, and disbursements may be entered in each 
such judgment as provided in this rule, but satisfaction 
of one such judgment shall bar recovery of costs, attor
ney fees, or disbursements included in all other judg
ments.11 

The motion passed unanimously. 

17. Proposed Rule 71 B.(2) . Judge Dale moved, seconded by 
James Tait, to adopt the following proposed change in proposed Rule 
71 B.(2): 

11 B.(2) When appeal pending. With leave of the 
appellate court, and subject to the time limitations 
of subsection (1) of this section, a motion under 
this section may be filed with the trial court dur
ing the time an appeal from a judgment is pending 
before an appellate court, but no relief may be 
granted by the trial court during the pendency of an 
appeal. Leave to make the motion need not be ob
tained from any appellate court, except during such 
time as an appeal from the judgment is actually pend
ing before such court. 11 

The motion passed unanimously. 

18. Proposed Rule 80 D.(3) and E. James Tait moved, seconded 
by Frank Pozzi, to adopt the following changes in 80 D.(3) and E.: 

11 D.(3) Shall set a time within which creditors 
and claimants shall file their claims or be barred 
when a general receiver is appointed to liquidate 
and wind up afffairs; and 11 

11 E. Notice to persons interested in receiver
ship. A general receiver appointed to liquidate 
and wind up affairs shall under the direction of the 
court, give notice to the creditors of the corpora
tion, of the partnership or association, or of the 
individual, in such manner as the court may direct, 
requiring such creditors to file their claims, duly 
verified, with the receiver, the receiver's attorney ~ 
or the clerk of the court, within such time as the 
court directs. 11 
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19. Rule 7 D.(3)(g). Frank Pozzi moved, seconded by Charles 
Paulson, to change the proposed amendment to ORCP 7 by the addition of 
language which had been submitted by the OSB Admiralty Law Committee . 
The revision would be as follows: 

11 D. (3)(g) Vessel owners and charterers. Upon any 
foreign steamship owner or steamship charterer, by 
personal service upon a vessel master in such owner's 
or charterer's employment or any agent authorized by 
such owner or charterer to provide services to a 
vessel calling at a port in the State of Oregon, or 
a port in the State of Washington on that portion of 
the Columbia River fanning a common boundary with 
Oregon. " 

The motion passed unanimously. 

The Council discussed a letter received from Martha L. Walters 
regarding a procedure for resolving conflicts in trial settings recom
mended by the Judicial Administration Committee of the OSB but decided 
this should be a matter for consideration during the 1981-83 biennium. 

The Council discussed whether or not to include mailing summons 
to the liability insurance carrier as well as to the defendant in cases 
under Rule 7 D.{4)(a)(i) but decided to take no further action. 

The minutes of the meeting held November 22, 1980, were unani
mously approved. It was noted that a typographical error in the vote 
relating to third party practice would be changed from 18 for and 6 against 
to 12 for and 6 ·against. 

Justice Lent moved, seconded by Laird Kirkpatrick, that the rules 
of civil procedure, together with amendments to the ORCP, rules in ORS 
sections, and proposed ORS sections superseded, set forth in the tentative 
draft dated September 6, 1980, as modified by action of the Council at 
the meetings held November 22, 1980, and December 13, 1980, be promul
gated by the Council and submitted to the legislature before the commence
ment of the legislative session. The motion passed unanimously. 

Justice Lent moved, seconded by Laird Kirkpatrick, that the Council 
recommend to the legislature that January l, 1982, be set as the effective 
date for the new rules and amendments. 

The Chairman appointed himself and Judge Dale as an errors and 
omissions committee to review any last-minute problems arising with the 
submission. 

The Chairman stressed the importance of Council members being 
available to testify before the Ju~iciary Committee during the legislative 
session. 
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The meeting was adjourned at 11 :55 a.m. 

FRM:gh 

Respectfully submitted, 

Fredric R. Merrill 
Executive Director 



MEMORANDUM 

TO: DARST ATHERLY 
AUST IN CROWE 
JAMES TAIT 
LYLE VELURE 

RE: ORCP 54 

December 18, 1980 

Here is the way revised ORCP 54 E. will look in the draft 

being submitted. If this does not reflect your understanding of 

the action taken by the Counci l on December 13, cal l me at once . 



RULE 54 

DISMISSAL CF ACTIONS[:]__;_ COMPROMISE 

E. Compromise; effect of acceptance or rejection. Except 

as provided in ORS 17.065 through 17.085, the party against whom 

a claim is asserted may, at any time [before] up to three days 

prior to trial, serve upon the party asserting the claim an offer 

to allow judgment to be given against the party making the offer 

for the sum, or the property, or to the effect therein specified. 

If the party asserting the claim accepts the offer, the party 

asserting the claim or such party's attorney shall endorse such 

acceptance thereon, and file the same with the clerk before trial, 

and within three days from the time it was served upon such party 

asserting the claim; and thereupon j~dgment sha11 be given 

accordingly, as [in case of a confession] a stipulated judgment. 

Unless agreed upon by the parties, costs, disbursements, and at

torney fees shall be entered as part of such judgment as provided 

in Rule 68. If the offer is not accepted and filed within the 

time prescribed, it shall be deemed withdrawn, and shall not be 

given in evidence on the trial; and if the party asserting the 

claim fai 1s to obtain a more favorable judgment, the party assert

ing the claim shall not recover costs, disbursements, and attorney 

fees incurred after the date of the offer, but the party against 

whom the claim was asserted sha1 1 recover of the party asserting 

the c1aim costs and disbursements from the time of the service of 

the offer . 



JOHNSON. HARRANG. SWANSON & LONG 

JAMES P. HARRANG 
ARTHUR C. JOHNSON 
LESLIE M. SWANSON, JR. 
JAMES W. KORTH 
STANTON F. LONG 
JOHN C, WATKINSON 
JOHN L. FRANKLIN 
JOHN B. ARNOLD 
DONALD R. LAIRD 
JOYCE HOLMES BENJAMIN 
BARRY RUBENSTEIN 
R. SCOTT PALMER 
MARTHA LEE WALTERS 
MICHAEL L. WILLIAMS 
TIMOTHY J. SERCOMBE 
JOEL S. KAPLAN 
A. KEITH MARTIN 

Mr. Fred Merrill 

ATTORNEYS AND COUNSELORS AT LAW 

400 SOUTH PARK BUILDING 

IOI EAST BROADWAY 

EUGENE, OREGON 9740 I 

C !503 l 48!5-0220 

November 25 , 1980 

Council on Court Procedures 
251 Law Center 
University of Oregon 
Eugene, OR 97403 

Dear Fred: 

H. V. JOHNSON ( l89!5-197!5) 
HAROLD V. JOHNSON< 1920°197!5) 

ORVAL ETTER 
OF COUNSEL 

As you may know, at the 1980 Annual Meeting the Judicial 
Administration Committee recommended, and the Annual Meeting 
approved, a procedure for resolving convlicts in trial settings. 
This procedure is attached as Exhibit A. It was recommended 
that this procedure be adhered to by all Oregon state and 
federal courts and, if necessary or appropriate, court rules 
be amended to incorporate the procedure. 

Although I do not believe that your group had anticipated 
adopting a rule such as this, I thought I would submit it to 
you· for future consideration. We do not know, at this 
time, how many of the circuits will adopt this rule as part 
of their local rules and whether, without adoption by all 
circuits, we will succeed in resolving these conflicts. I 
would be glad to keep you, or any other person on the council 
who is interested, advised of our progress. Please also let me 
know if you believe the Judicial Administration Committee may 
be of benefit to you or the council in any other manner . 

MLW:og 
Enclosure 

Sincerely, 

Walters 



EXt.J IR IT J\: 

When an attorriey ~esoonris to ? trial notice wiLh a 

clai~ of a conflict wiLh ~ cas~ set in another county or courL, 

Lhe setLinq court will -~efer to the case first qiven a trial 

dat~, unl~ss t~e . secon1 case set shouirl be trie~ first because 

of ai~ or other soecial circu~stances arr1 this Preference is 

cesolv~d with the -0ther court involved • 

.... 

-~-
111 



CHARLES S. CROOKHAM 
PRESIDING JUDGE 

CIRCUIT COURT OF OREGON 

FOURTH JUDICIAL CJISTRICT 

MULTNOMAH COUNTY COURTHOUSE 

1021 5. W. 4TH AVENUE 

PCRTLANC,oREGON 97204 

November 26, 1980 

Professor Fredric R. Merrill 
Executive Director 
Council on Court Procedures 
School of Law 
University of Oregon 
Eugene, Oregon, 97403 

Dear Fred: 

COURTROOM 208 
(5031 248-5198 

Thank you for the materials you forwarded to me re
lative to purported changes and amendments to the Rules of 
Civil Procedure. I am attempting to digest them and if I have 
any comments I will communicate them to you. 

In the meantime there are a couple of matters that 
you may wish to consider. 

1. Rule 21A: It says in the latter part if, on a 
motion to dismiss asserting defenses 1 through 7, etc. and 
then allows the record to be supplemented by affidavits or 
other evidence. 

The two grounds not included are failure to state ulti 
mate facts sufficient to constitute a claim (8) and (9) that the 
pleading shows the action is not commenced within the time 
limited by statute. I have no particular quarrel with leaving 
8 out of those where the record can be supplemented, but I 
clearly think 9 should be included. If it is possible toter
minate a case early because of failure to satisfy the Statute 
of Limitations, it is in the best interest of everyone to do so . 
The losing party has the chance of the cheapest possible appeal 
and the defendants obviously saves money if the case is terminated 
early. Is there any reason why the record should not be supple
mented in the cases statute of limitation? I am not aware of 
why the Council did this but I suggest to you that it may wish 
to re-examine the matter. 

2. Rule 52 - "Postponement of Cases." You may wish to 
look at Spaulding vs. McCaige, 47 Or App 129(1980), where 
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School of Law· 
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Judge Schwabe notes a potential conflict between ORS 17. 040 
as replaced by ORCP Rule 52, and ORS 20.110. In view of the 
broad language of ORCP Rule 52 I suggest that ORS 20.110 be 
repealed. 

3. As I go over the Rules another matter comes to my 
attention that is relative to Rule 53 - "Consolidation." 
The rule suggests that consolidation can only be done on motion 
of either party. Why should not the court be given an option 
to order consolidation on its own motion. The time has past 
when we can afford the luxury of a proliferation of trials 
where the same basic question of liability exists. I say this 
especially in regard to multiple injuries out of the same ac
cident. It has been my practice for some time to order consoli 
dation as an inherent power and no one has challenged me or one 
of the parties has made the motion following my suggestion and 
the record is clear. 

I would appreciate your thoughts on these suggestions. 
If I have any more I will forward them to you. 

Kindest personal regards. 

Ve~ y rws, 
residing Judge 

. 
CSC/rmc 

I 



Honorable Charles S. Crookham 
Presiding Judge 
Circuit Court of Oregon . , 
Courtroom 208 
Multnomah County Courthouse 
1021 S.W. 4th Avenue 
Portland, OR 97204 

Dear Judge Crookham: 

December 1, 1980 

Thank you for your letter of November 26, 1980 . 

·~-. hu, ,; c t [ ,1·•. 

l."\:l\'l· W)JT': O'. t J1'; < ·'-. 

:;;1;-:l !lv. (.)n .}, ·,~··ll i_~ 

In response to your comment on Rule 21 A., my memory of the limita
tion on supplementation of the record for defenses 21 A.(j) and (9) is that the 
subcommittee on pleading felt that these defenses properly only went to the 
face of the pleading and that if additional matter were submitted, the motion 
should be handled under the summary judgment rule. Thus, for example, if the 
statute of limitations defense does not appear on the face of the opponent's 
pleading .but can easily be established by uncontroverted facts, the correct 
procedure is to make a motion for summary judgment and submit affidavits or 
other material establishing the defense. Federal Rule 12(b), which provided 
the pattern for Rule 21 A., provides that the supplementary material can be 
submitted with a motion to dismiss for failure to state a claim, but in such 
case the motion shall be treated as a motion for summary judgment. 

The pleading subcommittee did not include this language because it 
was felt that this properly is a summary judgment motion and should be clearly 
identified as such rather than labelled as a motion to dismiss. if there is 
any confusion on this matter, however, it might be better to use the conversion 
language from the federal rule, 

Thank you for the reference to Spaulding vs. McCaige. We have picked 
this up and you will notice that there is an amendment on page 127 of the 
September 6, 1980, draft designed to specifically cover the situation, and 
ORS 20.110 is included in the list of statutes superseded by the new rules 
and amendments. 

,. ; ·} • 



Honorable Charles S. Crookham - 2 - December 1, 1980 

I personally agree with your comments relating to consolidation 
on the judge's own motion. I am afraid this has been rather thoroughly 
"chewed" over by the Council. The original draft of Rule 53 which I submit
ted would have allowed both consolidation and separate trials upon the 
judge's own motion. This received substantial critical commentary from the 
Bar and finally a Council compromise by allowing separate trials but not 
consolidation upon the court's own motion. I believe that they felt the 
results of consolidation upon the parties were sufficiently serious that 
they did not wish to have this happen if no party requested it. 

If you wish to have me submit the amendment to Rule 21 A. to allow 
supplementary material or the amendment to Rule 53 to allow consolidation 
upon the court's own motion to the Council at the next meeting on December 13, 
please let me know and I will do so. 

FRM:gh 

Very truly yours, 

Fredric R. Merrill 
Executive Director, COLNCIL OK 

COURT PROCEDURES 



ALTON JOHN BASSETT, SR. 

Fredric R. Merrill 
Executive Director 
University of Oregon 

School of Law 
Eugene, Oregon 97403 

Dear Mr. Merrill: 

ATTORNEY AT LAW 
218 MOHAWI( BUlLDlNCJ 

222 S, W. MORlllSON STRE&T 

PORTLAND.OREGON 97204 

TELEPHONE (!103) 227-71745 

November 26, 1980 

Jackie in the library told me you might be able to 
furnish whatever was said by the ORCP Committee when they 
tried to abolish General Denials. 

Judge Casciato told me that there was some comment 
by the Committee. 

I am willing to pay. You probably know that our judges 
have various views on the subject~ 

I learned years ago that some states never permitted 
general denials. I also learned what law I know in Eugene. 
Took pleadings from Sam Bass Warner who wrote our text. 

Sin~cerel@,y, , ~--
·--,· - . ~A-' 

f{~\7-, tvt 
\ ) 

Alton John Bassett 

AJB:bg 



pleading and joinder area and the bal~nce of these rules use the word, 

claim, rather than cause of action: retaining cause of action here would 

be confusing and is unnecessary. It is the reference to pleading ultimate 

facts that will retain the present level of specificity in pleading. 

Of the jurisdictions with modern pleading rules, only three do not uti

lize to the federal description of pleading (Texas, Michigan and Florida). 

Texas and Michigan retain the use of cause of action. The language of this 

rule is adapted from Florida Rule 1. 110· (b) (2), 11A short and plain state

ment of the ultimate facts showing that the pleader is entitled to relief". 

The Oregon courts have developed the required level of pleading specificity 

through a series of cases distinguishing ultimate facts from evidentiary 

facts and conclusions of law, and this rule would retain the existing 

court-defined level of specifity. 

Sebsection (2) is based on existing ORS 16.210 (c), The last sentence 

was added. The word, plaintiff, will be changed to party to conform to the 

broader scope of the rule . 

RULE H 

This rule governs all responsive pleadings. The language is that of 

Federal Rule 8 (b) through (d), slightly modified to fit Oregon practice. 

Except as pointed out below, it is consistent with existing Oregon practice. 

(1) The only substantial change here would be the last clause of the 

last sentence which authorizes a general denial only when a pleader truly 

intends to controvert all allegations in an opponent's pleading. Since few 

cases would arise when a pleader would truly be able to deny absolutely all 

6 



allegations in a pleading, the general denial would be rarely used. (Note 

there is a typographical error in the draft -- it should read obligations 

in Rule F instead of Rule J). Existing Oregon practi~e sanctions use of 

the general denial, but this is inconsistent with the fact pleading objective 

of sharpening issues through pleading. 

(2) This does not change any existing burden of pleading in Oregon but 

spells out some common situations of affirmative defenses. O&S 16.290 simply 

requires ·affirmative statement of new matter without any specific illustra

tions. The list of items is not exclusive; for any potential defense not 

listed, the pleader must decide if this is "any other matter constituting 

an avoidance or affirmative defense". The defenses listed under the federal 

rule were modified by addition of "comparative negligence" and "unconstitution

ality" which are the subject of existing Oregon cases. There also are Oregon 

cases on estoppel, failure of consideration, release, res judicata and statute 

of limitations. Assumption of risk, contributory negligence and fellow servant 

have generally been replaced in Oregon, but could arise in an occasional case 

and were not deleted. 

(3) Except for the situation where no reply is required, this is the existing 

rule. 

RULE I 

Most of these special pleading rules are taken directly from the Oregon 

statutes ; with the exceptions of Sections (6) and (9), similar provisions 

exist in most other states. 

(1) This is Utah Rule 9(c). It is identical to ORS 16.480 except that 

7 



Mr. Alton John Bassett 
Attorney at Law 
218 Mohawk Building 
222 S.W. Morrison Street 
Portland, OR 97204 

Dear Mr. Bassett: 

Sdwol 11f Ln 

December 12, 1980 

The Oregon Council on Court Procedures did not try to abolish 
general denials as such. They merely required that a party filing a 
general denial controvert in good faith all of the allegations in 
the plaintiff's complaint. Enclosed is a copy of a portion of the 
report of the pleading subcommittee relating to ORCP 19 A., which is 
the rule limiting the general denial (it is referred to as Rule H.(1) 
in the report because the final numbering system had not been developed 
for the ORCP at the time the report was written). I would also point 
out that the exact language used is taken from Federal Rule 8. 

FRM:gh 

Very truly yours, 

Fredric R. Merri ll 
Executive Director, COUNCIL ON 

COURT PROCEDURES 
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December 8 , 1980 

Council on Court Procedures 
University of Oregon 
School of Law · 
Eugene, Oregon 97403 

'IO WHOM IT MAY CONCERN: 

TELll!PHCNE. 
(503) 226-6600 

I urge the Council ·not to eliminate the procedure 
for the entry of confessions of judgment without action. 
Confessions of judgment presently are used to liquidate the 
amount of a claim when a debtor has m defense but needs 
additional time to pay his debt. The procedure enables a 
creditor to have some assurance that he will not be forced 
to suffer the delay of litigating the amount of the claim 
after granting the debtor additional time within which 
to pay. 

To abolish the confession of judgment without 
action will be to force creditors to incur the expense 
of filing suit in virtually every case. Debtors, who might 
need 90 days to raise the rroney, will be forced to appear 
and "defend" simply to obtain additional time. Even 
promissory notes may be denied, requiring summary judgment 
notions. The result, I submit, is much worse for the debtor 
and the creditor. 

If confessions of judgment are being abused, the 
Council should focus any changes on those abuses. Perhaps 
confessions of judgment should not be allowed in consumer 
transactions? In a commercial collection, the confession of 
judgment without action is an important tool. 

I sincerely believe that abolishing the confession 
of judgment without action will increase needless litigation 
and consequent expense to both plaintiffs and defendants . 

SWG:cl 
cc: Members of the Council 



JlOYD A. fl!~ORICKSON 
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1:UGl:NI: O. COX 
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JAY M. FOUNTA.1N-

FREDRICKSON. WEISENSEE & Cox 
ATTORNEYS AT LAW 

December 10, 1980 
510 MORGAN BUl~DING 

720 S. W. WASHINGTON STREET 
PORTLAND. OREGON 9720.5 

503·223-7245 

WENDELL GRAY 
f'RAN t:: VU ZINI OF COUNSEL 

Frederic R. Merrill, Esq. 
School of Law 
University of Oregon 
Eugene, Oregon 97403 

Dear Fred: 

Re: Serving Copy of Default Judgment on 
Defendant 

Please thank the Council for considering my comments 
on ORCP 7D. (3). I met with Paul Daigle, John Brooke, and 
Carl Neil and we hashed out a consensus proposal. 

I note in the minutes ·of the meeting of November 22 
that default is presently before the Council. 

I think that a copy of the default judgment should be 
served on the defendant in default the same as a defendant who 
has appeared. Thus, ORS 18.030 or its ORCP equivalent should 
be amended to delete "xxx who is not in default xxx". 

My suggestion is based on a situation involving a 
client of ours. The client was served with the summons and com
plaint and instructed house counsel to negotiate a settlement. 
The house counsel and plaintiff's counsel entered into negotia
tions and the matter was resolved and memorialized in a letter. 
Shortly after the agreement, plaintiff's counsel had a default 
judgment entered without advising the defendant or house counsel 
of his intention to do so. 

Plaintiff did not attempt to execute and the defendant 
found out about the judgment more than one (1), year after the 
entry of the judgment when he wanted to borrow some money using 
his home as collateral. The default judgment turned up on the 
preliminary title report. Plaintiff's counsel claimed that the 
provisions of ORS 18.160 precluded defendant from seeking relief 
from the overreaching; fortunately, Judge Bradshaw saw things 
differently ... 



Frederic R. Merrill , Esq. 
December 10, 1980 
Page Two 

If the clerk had been required to mail a copy of the 
default judgment to the defendant the defendant could have 
promptly objected to the judgment. 

There does not appear to be any reason why a copy of 
a default judgment cannot be mailed by the clerk to the defen
dant at the address shown on the return of summons or the rules 
could provide that the plaintiff must file proof ofservice by 
mail of a copy of the judgment within a short period, say 10 
days, of its entry. 

If my suggestion is already incorporated in the pro
posals, please note my support. 

Very truly yours, 

LWW/bsw 

cc: Honorable William Dale 



SdH>ol of I.:1w 

l ':\'l\'FRS!TY 01: CWFGON 
l:ugn1l', 01, ;.:c.11 9740 l 

December 22, 1980 

Mr. L1 oyd W. Wei sensee 
FREDRICKSON, WEISENSEE & COX 
Attorneys at Law 
510 Morgan Bu11ding 
720 S.W. Washington Street 
Portland, OR 97205 

Dear Lloyd: 

I am sorry- that your letter of December 10, 1980, did not reach 
us until after December 13, 1980, which was the date of the Council 
meeting at which action was taken to promulgate the rules for this bien
nium. 

The change to 7 D.(3)(g) recommended by you, Neil, Brooke, and 
Daigle was accepted. I am enclosing a copy of the provision as it is 
being submitted to the legislature. 

I am also enclosing a copy of new Rule 70 B.(l) which will be 
replacing ORS 18.030. You will note the notice requirement is changed 
from mailing a copy of the judgment to a notice of entry of judgment, 
but the exception for parties in default is retained. There is an 
errors and omissions committee which can make last minute changes. I 
am sending a copy of your 1 etter to them. I doubt if they would sti 11 
be able to do this without Council approval. The legislature will be 
receiving the proposed rules, and you could raise the point with them. 
We could also put this on the agenda for the next biennium. 

FRM:gh 

cc: Mr. Donald W. McEwen 
Hon. Wil l iam M. Dale 

Very truly yours . 

Fredric R. Merri l l 
Executive Director, COUNCIL ON 

COURT PROCEDURES 



LANE COUNTY LEGAL AID SERVICE, INC. 
RICHARD H. HART 

'Cl".<'f 'TIVE DIRECTOR 

Fredric R. Merrill 
Executive Director 

1309 WILLAMETTE STREET 

EUGENE, OREGON 97401 

December 15, 1980 

Council on Court Procedures 
University of Oregon School of Law 
Eugene, OR 97403 

Dear Fred: 

AREA CODE 503 
342-6056 

On November 13, 1980 , I wrote you concerning seven thoughts I 
had about the proposed ORCP 65-85. I received your letter of 
November 18, 1980, saying that the Council would be considering 
my points. 

I would like to follow up on one of those points - #5, regarding 
elimination of ORS 29.178 for post-judgment executions (I don't 
care as strongly what the Council does with pre-judgment executions, 
since Legal Aid programs rarely, if ever, see them) by proposed 
Rule 81B. Michael Taylor tells me that the minutes of the 
last Council meeting are inconclusive on this point. Can you 
tell me whether the Council will preserve ORS 29.178 for post
judgment exeuctions? 

Thanks. 

s~ 

John H. Van Landingham 
Attorney at Law 

JHV: kjz 





RULE 68. 

C. (l)(b) 

RULE 68. 

C. (4)(a) 

Page 17 . 

De l eted 11 from events " between 11 arising 11 and "prior . '' 

Page 19. 

Deleted first sentence: "Costs shall be entered as 
part of a judgment by the clerk of court or person 
exercising the duties of that office. 11 

Inserted 11 costs 11 between 11 fees" and "and 11 in the 
first line. 

C. (4)(a)(i) Added ucosts 11 after 11fees 11 at the end of the second 
line. 

C. (4)(a )(i i ) Inserted "if any 11 between "service" and 11 in 11 in the 
second line. 

C. (4)(a)(iii) THIS IS A NEW SUBPARAGRAPH. 

I 



court otherwi se directs. If, under a special provision of these 

rules or any other rule or statute, a party has a right to re

cover costs, such party shall also have a right to recover dis

bursements. If a party is awarded attorney fees, such party 

sha 11 not a 1 so recover the preva i1 i ng party fee authorized by 

ORS 20. 070. 

C. Award of and entry of judgment for attorney fees, 

costs, and disbursements. 

C.(1) Application of this section to award of attorney 

fees. Notwithstanding Rule 1 C. and the procedure provided in 

any rule or statute permitting recovery of attorney fees in a 

particular case, this section governs the pleading, proof, and 

award of attorney fees, costs, and disbursements in all cases, 

regardless of the source of the right to recovery of such fees, 

except where: 

C.(l)(a) Subsection (2) of ORS 105.405 or paragraph (h) 

of subsection {l ) of ORS 107.105 provide the substantive right 

to such items; or 

C. (l} (b ) Such items are claimed as damages arising 

prior to the action; or 

C. ll) (c) Such i terns are granted by order, rather than 

entered as part of a judgment. 

C.(2) Asserting claim for attorney fees. A party 

seeking attorney fees shall assert the right to recover such 

fees by alleging the facts, statute, or rule which provides a 

17 



C.(4)(a) Entry by clerk. Attorney fees, costs, and dis

bursements (whether the disbursement has been paid or not) shall 

be entered as part of a judgment if the party claiming them: 

C.(4)(a)(i) Serves, in accordance with Rule 9 B., a veri

fied and detailed statement of the amount of attorney fees, costs ? 

and the disbursements upon all parties who are not in default for 

failure to appear, not later than 10 days after the entry of the 

judgment; and 

C.(4)(a)(ii) Files the original statement and proof of 

service, if any, in accordance with Rule 9 C., with the court. 

C.(4)(a)(iii) For any default judgment where attorney fees 

are included in the statement referred to in subparagraph (i) of 

this paragraph, such attorney fees shall not be entered as part of 

the judgment unless approved by the court before such entry. 

C.(4)(b ) Objections. A party may object to the allow

ance of attorney fees, casts, and disbursements or a·ny part 

thereof as part of a judgment by filing and serving written 

objections to such statement, signed in accordance with 

Rule 17, not later than 15 days after the service of the 

statement of the amount of such items upon such party under 

paragraph C.(4)(a}. Objections shall be specific and may be 

founded in 1 aw or in fact and sha 11 be deemed controverted 

without further pleading. Statements and objections may be 

amended in accordance with Rul e 23. 

C. (4)(c) Review by the court; hearing. Upon service 

and filing of timely objections, the court, without a jury, shall 



RULE 69 . Pages 24 and 25. 

B. (3) OLD LANGUAGE: 

No judgment by default shall be entered until the filing 
of an affidavit by some competent person on the affiant 1 s 
own knowledge, setting forth facts showing that the 
defendant is not a person in military service as defined 
in Article 1 of the 11 Soldiers 1 and Sailors 1 Civil Relief 
Act of 1940, 11 as amended, except upon order of the court 
in accordance with that Act. 

NEW LANGUAGE: 

As shown on Pages 24 and 25 attached. 



of Oregon upon the party , or an agent, officer, director, or 

partner of a party, against whom judgment is sought pursuant to 

Rule 7 D. (3)(.a}.(i) or 7 D. (3)(b)(i ). 

The judgment entered by the clerk shall be for the amount 

due as shown by the affidavit, and may include costs , disburse

ments. and attorney fee~ entered pursuant to Rule 68. 

B. (2) By the court. In all other cases, the party 

seeking a judgment by default shal l apply to the court therefor , 

but no judgment by default shall be entered against an infant 

or incompetent person unless they have a general guardian or 

they are represented in the action by another representative 

as provided in Rule 27. If the party against whom judgment by 

default is sought has appeared in the action, such party (or, 

if appearing by representative, such party's representative) 

shall be served with written notice of the application for 

judgment at least 10 days, unless shortened by the. court, prior 

to the hearing on such application. If, in order to enable the 

court to enter judgment or to carry it into effect, it is 

necessary to take an account or to determine the amount of 

damages or to establish the truth of any avennent by evidence 

or to make an investigation of any other matter, the court may 

conduct such hearing or make an order of reference or order 

that issues be tried by a jury as it deems necessary and proper. 

The court may determine the truth of any matter upon affidavits. 

8.(3} Non-military affidavit required. No judgment by 

default shall be entered until the filing of an affidavit 

24 



on behalf of the plaintiff , showing that affiant reasonably be

lieves that the defendant is not a person in military service as 

defined in Article l of the 11 Soldiers 1 and Sailors• Civil Relief 

Act of 1940, 11 as amended, except upon order of the court in ac

cordance with that Act . 

C. Plaintiffs, counterclaimants, cross-claimants. The 

provisions of this rule apply whether the party entitled to the 

judgment by default is a plaintiff, a third-party plaintiff, or 

a party who has pleaded a cross-claim or counterclaim. In al l 

cases a judgment by default is subject to the provisions of 

Rule 67 B. 

D. "Clerk" defined. Reference to 11 clerk 11 in this rule 

shall include the clerk of court or any person performing the 

duties of that office . 

COMMENT 

This rul e is a combination of ORS 18.080 and Federal 
Rule 55. Under section 69 A. all defaults by a party against 
whom judgment is sought would be covered by this rule. ORS 
18.080 referred only to failure to answer. A failure to file 
responsive pleading, or failure to appear and defend at trial, 
or an ordered default under Rule 46, would be regulated by 
this rule. Judgments of dismissal against a party seeking 
judgment are regulated by Rule 54. 

Section 69 B. regulates entry of judgment after default. 
Subsection 69 B.(1) is more restrictive, in allowing entry 
by the clerk, than was ORS 18.0SO(a). The requirements of 

·claim for a sum certain and jurisdiction based upon personal 
service within the state were added. The rule was drafted to 
avoid asking the clerk to make any decisions about the exis
tence of jurisdiction or amount of the judgment. 

In all other cases the court must order the entry of a 
default judgment~ Subsection 69 B. (2} is a modified form of 

25 
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RULE 70. Page 27 . 

A. Deleted from the first sentence: 11
• except judgments 

need not be set forth in a separate document if the 
local rules of a court so provide. 11 

Inserted the following sentence after 11 document 11
: 

11 A default or stipulated judgment may have appended 
or subjoined thereto such affidavits, certificates. 
motions, stipulations, and exhibits as may be neces
sary or proper in support of the entry thereof . 11 

7 



RULE 70 

FORM AND ENTRY OF JUDGMENT 

A. Form. Every judgment sha ll be in writi ng piai nly labelled 

as a judgment and set forth in a separate document. A default or 

stipulated judgment may have appended or subjoined thereto such 

affidavits, certificates, motions, stipulations, and exhibits 

as may be necessary or proper in support of the entry thereof. No 

particular form of words is required, but every judgment shall 

specify clearly the party or parties in whose favor it is given 

and against whom it is given and the relief granted or other deter

mination of the action. The judgment shall be signed by the court 

or judge rendering such judgment, or in the case of judgment 

entered pursuant to ORCP 69 B. (l) by the clerk. 

B. Entry of judgments. 

B. { 1 ) Filing; entry; notice. All judgments shal l be filed 

and sha 11 be entered by the clerk. The cl erk sha 11 , on the date 

judgment i s entered, mail a [copy of the judgment and] notice of 

the date of entry of the judgment to the attorneys of record, if 

any, or to each party who is not in defau l t for failure to ap

pear, or if a party who is not in default for failure to appear 

and does not have an attorney of record, to such party. The clerk 

also shal 1 make a note in the judgment docket of the mailing. In 

the entry of all judgments, except a judgment by default under 

Rule 69 B. (l) , the clerk shall be subject to the direction of the 

court. Entry of judgment shall not be delayed for taxing of costs, 

disbursements, and attorney fees under Rule 68. 

8. (2) Judgment effective upon entry. Notwithstanding 

27 , 



RULE 72. Page 35. 

C. OLD LANGUAGE: 

Stay of injunction in favor of state or municipality thereof. 
The state, or any county or incorporated city, shall not be 
required to furnish any bond or other security when a stay 
is granted by authority of section A. of this rule in any 
action to which it is a party or is responsible for payment 
or performance of the judgment. 

NEW LANGUAGE: 

As shown on Page 35. 



RULE 72 

STAY OF PROCEEDINGS TO ENFORCE JUDGMENT 

A. Immediate execution; discretionary stay. Execution or 

other proceeding to enforce a judgment may issue immediately 

upon the entry of the judgment, unl ess the court directing entry 

of the judgment, in its discretion and on such conditions for the 

security of the adverse party as are proper, otherwise directs. 

No stay of proceedings to enforce judgment may be entered by the 

court under this section after the notice of appea l has been 

served and filed as provided in ORS 19.023 through 19.029 and 

during the pendency of such appeal. 

B. Other stays. This rule does not limit the right of a 

party to a stay otherwise provided for by these rules or other 

statute or rule. 

C. Stay or injunction in favor of public body. The fed

eral government, any of its public corporations or commissions, 

the state, any of its public corporations or commissions, a county, 

a municipal corporation, or other similar public body shall not 

be required to furnish any bond or other security when a stay is 

granted by authority of section A. of this rule in any action to 

which it is a party or is responsible for payment or performance 

of the judgment. 

D. Stay of judgment as to multiple claims or multiple 

parties. When a court has ordered a final judgment under the 

conditions stated in Rule 67 B., the court may stay enforcement 

of that judgment or judgments and may prescribe such conditions 

35 



RULE 82. Page 59. 

A.(6) OLD LANGUAGE IN LAST TWO LINES: 

11 a showing of good cause and on such terms as may be just 
and equitable. 11 

NEW LANGUAGE: 

11 an ex parte showing of good cause and on such terms as 
may be just and equitable. 11 

II 



A.(6) Modification of security requirements by court. 

The court may waive, reduce, or limit any security or bond pro

vided by these rules, or may authorize a non-corporate surety 

bond or deposit in lieu of bond, or require other security, upon 

an ex parte showing of good cause and on such terms as may be just 

and equitable. 

B. Security; proceedings against sureties. Whenever 

these rules or other rule or statute require or permit the 

giving of security by a party, and security is given in the 

form of a bond or stipulation or other undertaking with one 

or more sureties, each surety submits to the jurisdiction of 

the court and irrevocably appoints the clerk of the court as 

such surety 1 s agent upon whom any papers affecting the surety's 

liability on the bond or undertaking may be served. Any 

surety 1 s liability may be enforced on motion without the neces

sity of an independent action. The motion and such notice of 

the motion as the court prescribes may be served on the clerk 

of the court, who shall forthwith mail copies to the sureties 

if their addres~es are known. 

C. Approval by clerk. Except where approval by a judge 

is otherwise required, the clerk is authorized to approve all 

undertakings, bonds, and stipulations of security given in the 

form and amount prescribed by statute, rule, or order of the 

court, where the same are executed by a corporate surety under 

D.(2) of this rule. 
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ORCP 7 Page 92 

D. (3) (b) (ii) Inserted: "office of the registered agent or to the 11 

in sixth l ine 

/J 



served: by substituted service upon such registered agent, offi

cer, director, general partner, or managing agent; or by personal 

service on any clerk or agent of the corporation[,] or limited 

partnership[, or association] who may be found in the county 

where the action is filed; or by mailing a copy of the summons 

and complaint to the office of the registered agent or to the 

last registered office of the corporation[,] or limited partner~ 

ship[, or associati9n], if any, as shown by the records on file 

in the office of the Corporation Commissioner or, if the corpora

tion[,] or limited partnership[, or association] is not authorized 

to transact business in this state at the time of the transaction, 

event, or occurrence upon which the action is based occurred, to 

the principal office or place of business of the corporation[,] or 

limited partnership[, or association], and in any case to any 

address the use of which the plaintiff knows or, on the basis of 

reasonable inquiry, has reason to believe is most l ikely to result 

in actual notice. 

D.(3)(e) General partnerships. Upon any general part

nership by personal service upon a partner or any agent author

ized by appointment or law to receive service of summons for the 

partnership. 

D.(3)(f) Other unincorporated association subject to 

suit under a common name. Upon any other unincorporated associa

tion subject to suit under a common name by personal service 

upon an officer, managing agent, or agent authorized by appoint

ment or law to receive service of summons for the unincorporated 

association. 

92 



Change in ORCP 7 D. (4)(a)( i ) revised to statutory format for action by 
legislature. 

-
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A BILL FOR AN ACT 

Relating to administrative procedures of state agencies; amending 

ORS 311.705. 

Be It Enacted by the People of the State of Oregon: 

Section 1. ORCP 7 D.(4)(a)(i) is amended to read as follows: 

D.(4)(a ) Actions arising out of use of roads. highways; 

and streets; service by mail. 

D.(4) (a) Actions arising out of use of roads, highways, 

and streets; service by mail. 

D.(4)(a)(i) In any action arising out of any accident, 

collision, or liability in which a motor vehicle may be involved 

while being operated upon the roads, highways, and streets of 

this state, any defendant who operated such motor vehicle, or 
. 

caused such motor vehicle to be operated on the defendant 1 s be-

half, [may be served with summons by mail, except a defendant 

which is a foreign corporation maintaining an attorney in fact 

within this state. Service by mail shall be made by mailing 

to: (i) the address given by the defendant at the ti~e of the 

accident or collision that is the subject of the action, and 

(ii} the most recent address furnished by the defendant to the 

Administrator of the Motor Vehicles Division, and (iii ) any other 

address of the defendant known to the plaintiff, which might re

sult in actual notice] except a defendant which is a foreign 

corpo~ation maint1ining a registered agent within this state, 

may be served w·th summons by service upon the Department of 

1, 



Motor Vehicles and mailing a copy of the summons and complaint 

to the defendant. 

D.(4)(a)(ii) Summons may be served by leaving one copy 

of the summons and complaint with a fee of $2.00 in the hands 

of the Administrator of the Motor Vehicles Division or in the 

Administrator 1 s office or at any office the Administrator author

izes to accept summons. The plaintiff shall, as soon as reason

ably possible, cause to be mailed a true copy of the summons and 

complaint to the defendant at the address given by the defendant 

at the time of the accident or collision that is the subject of 

the action, and the most recent address furnished by the defen

dant to the Administrator of the Motor Vehicles Division, and any 

other address of the defendant known to the plaintiff, which 

might result in actual notice. For purposes of computing any 

period of time prescribed or allowed under these rules, service 

under this paragraph shall be complete upon such mailing. 

D.(4)(a)(iii) The fee of $2.00 paid by the plaintiff to 

. the Administrator of the Motor Vehicles Division shall be taxed 

as part of the costs if plaintiff prevails in the action. The 

Administrator of the Motor Vehicles Division shall keep a record 

of a11 such summonses which shall show the day of service. 

Section 2. This amendment shall be effective January 1. 

1982. 

11 



CRC P 10 - TIME . 

Added "Except for service of summons" at the begi nning of the subsection. 

II 



RULE l 0 

TIME 

A. Computation.. In computing any period of time pre

scribed or allowed by these rules, by the local rules of any 

court, by order of court, or by any applicable statute, the 

day of the act, event, or default from which the designated 

period of time begins to run shall not be included. The last 

day of the period so computed shal l be included, unless it i s 

a Saturday or a legal holiday, including Sunday, in which 

event the period runs until the end of the next day which i s 

not a Saturday or a legal holiday. When the period of time 

prescribed or allowed is less than 7 days, intermediate Satur

days, Sundays, and legal holidays shall be excluded in the 

computation. As used in this rule, "legal holiday 11 means legal 

holiday as defined in ORS 187.010 and 187.020. 

B. Unaffected by expiration of term. The period of 

time provided for the doing of any act or the taking of any 

proceeding is not affected or limited by the continued exis

tence or expiration of a tenn of court. The continued exis

tence or expiration of a term of court in no way affects the 

power of a court to do any act or take any proceeding in any 

civil action which is pending before it. 

C. Additional time after service by mail. Except for 

service of summons, [w]henever a party has the right or is 

required to do some act or take some proceedings within a 

1, 



prescribed period after the service of a notice or other paper 

upon such party and the notice or paper is served by mail, 

3 days shall be added to the prescribed period. 

COMMENT 

The Council added the provision to Rule 10 C. to avoid 
application of the additional time to service of su~Jnons. The 
service of summons by mail under Rule 7 D. (2)(d) (as amended) 
has a built-in extension of time of at least 3 days. 

,J.I 



·, 
ORCP 32. Page 114. 

Section I. Changed reference to section J . to section H. 



other peopl e has been made; 

[J.] .!i:J2)_ All potential class members so identified have 

been notified that upon their request the defendant wi 11 make 

the appropriate compensation, correction, or remedy of the al-

leged wrong; 

[J.] ..t!:..(3 ) Such compensation, correction, or remedy has 

been, or, in a reasonable time, will be, given; and 

[J.] _th__(4) Such person has ceased from engaging in, or if 

immediate cessation is impossible or unreasonably expensive 

under the circumstances, such person will, within a reasonable 

time, cease to engage in such methods, acts, or practices a 11 eged 

to be violative of the rights of potential class members. 

[K. Application of sections 1. .and J. of this rule to 

actions for equitable relief~ amendment of complaints for 

equitable relief to reouest damaqes permitted.] 

l:_ Amendment of complaints for equitable relief to 

request damages perm.i tted. [An action for equitable relief 

brought under sections A., B., and C. of this rule may be com

menced without compliance with the provisions of section I. of 

this rule.] Not less than 30 days after the commencement of an 

action for equitable relief[. and after compliance with the pro

visions of section I. of this rule,] the class representative's 

complaint may be amended without leave of court to include a 

request for damages. The provisions of section H. of this rule 

shall be applicable if the complaint for injunctive relief is 

amended to request damages. 
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ORCP 55. Page 129. 

D. (l) Added following sentence at the end of section: 

COMMENT 

"A subpoena for taking of a deposition, served upon an 
organization as provided in subsection (6) of section 
C. of Rule 39, shall be served in the same manner as 
provided for service of summons in subparagraph (i) 
of paragraph (b) of subsection (3) of section D., and 
paragraph (e) of subsection (3) of section D., of 
Rule 7. 11 

The language change in 55 D. (l} was made to conform to ORCP 7 E. and 
7 F.(2). 

The reference to place of examination in 55 F.(2) is only for non-party 
witnesses subpoenaed to attend. Under ORCP 46, a party receiving a 
notice of deposition would have to attend wherever the deposition is 
set, unless a protective order was secured under ORCP 36. 



RULE 55 

SUBPOENA 

D. (1) Service. Except as provided in subsection (2) of 

this section, a subpoena may be served by the party or any other 

person [over 18 years of age] 18 years of age or older. The 

service shall be made by delivering a copy to the witness per

sonally and giving or offering to the witness at the same time 

the fees to which the witness is entitled for trave 1 to and from 

the place designated and for one day's attendance. The service 

must be made so as to allow the witness a reasonable time for 

preparation and travel to the place of attendance. A subpoena 

for taking of a deposition, served upon an organtzatton as provided 

in subsection (6) of section C. of Rule 39, shall be served in the 

same manner as provided for service of summons in subparagraph (i) 

of paragraph (b) of subsection (3) of section D., and paragraph (e) 

of subsection (3) of section D., of Rule 7. 

F.(2} Place of examination. A resident of this state 

who is not a party to the action may be requi~d by subpoena to 

attend an examination only in the county wherein such person 

resides, is employed, or transacts business in person, or at 

such other convenient place as is fixed by an order of court. A 

nonresident of this state who is not a party to the action may 

be required by subpoena to attend only in the county wherein 

such person is served with a subpoena, or at such other conveni

ent place as is fixed by an order of court. 



RULE 84 . Page 87. 

Changed ORS 29 . 185 to 21-185. 



Section D. i s taken from ORS 29.160-29.200, 29.270-29.370, 
and 29.400. The only changes are: specific references to at
tachment of lien in D.(2)(a} and (b) which replace ORS 29.150; 
the requirement of attaching a copy of the provisional process 
order and ORS 29.170 and 23.185 were added to D.(2)(d); and, . 
O. (5) is new and modelled upon ORS 23.310. 

. Section E. is ORS 29.380 and 29.390. Section F. is new 
and replaces ORS 29.220-29.250. It clarifies the procedure for 
redelivery bond. 

ORS 29.178 and 29.210 would be eliminated as unnecessary 
because of 81 B. and D. ORS 29.120 and 29.260 are eliminated as 
inconsistent with Rule 83. ORS 29.175 would remain as a. statute. 
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-
ORS 29. 178 

Deleted language i n section (1) and paragraphs (b) and (c) which made ref
erence to ORS 29. 170 or 29. 175, and added underlined language as shown . 

Deleted section (3) and renumbered section (4). Added of such person 
in two places in new section (3) . 



29.178 Post-execution procedure; 
notice: contents; bank, trust company or 
savings and loan association as ~arnishee. 
( 1) Following execution by the sheriff offp.ny 
writ pursuant to ORS 29.170 or 29.175] ~ 
writ of execution or execution of a 
writ of garnishment by any person, 
other than a wage or salary· garnish
ment, the sheriff or such person 
shall promptly mail or deliver the 
following to the noncorporate judgment 
debtor at his last-known address: 

(a) A copy of the writ; 

(b) A copy of the certificate de
livered to the county clerk [pursuant 
to subsection (1) of ORS 29.170] to 
levy upon real property, if any; 

(c) A copy of a notice of garnish
ment or the notice delivered pursuant 
to [subsection (3) of ORS 29.170 or] 
subsection (1) of ORS 29.175, if any; 
and 

(d) The notice described in subsection (2) 
of this section. 

(2) The notice to the judgment debtor shall 
contain: 

(a) A statement that certain property of 
the judgment debtor has been or may have 
been levied upon; 

(b) If ~he sheriff has executed the writ by 
taking property into his custody, a list of the 
property so taken; 

(c) A list of all property and funds de
clared exempt unC:.er state or federal law; 

(d) An explanation of the procedure by 
which the judgment debtor may claim an 
exemption; 

(e) A statement that the fonns nece:,;sury 
to claim an exempti0i1 are available at the 
county courthouse at no cost to the judg:nent 
debtor; and 

l f) A statement that if the judgment debt
or has any questions, he should consult an 
attorney. 

[(3) Notwithstanding subsection t 1) of this 
section, if a writ is served on a bank, trus-:. 
company or savings and loan association, :1s 
garnishee, the sheriff shall deliver the copies 
and notice required by subsection ( l) of thi::; 
section to such garnishee. If the garnishee has 
property belonging to the judgment debtor, 
the garnishee shall promptly mail or deliver 
the copies and notice to the judgment debtor. J 

[(4)] (3) The sheriff or such per
son may meet the requirements of 
subsection (1) of this section by 
mailing the documents to the last
known address of the judgment debtor 
as provided by the judgment credi
tor. The sheriff or such person may 
withhold execution of the writ until 
such address or a statement that the 
judgment creditor has no knowledge 
of the judgment debtor's last-known 
address is furnished by the judgment 
creditor . 

,, 
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ORCP 54 E. 

PROBLEM 

The Council requested a draft of 54 E. which would include attor
ney fees and set a three-day limit before trial . 

RESPONSE 

The draft is attached. I also changed the reference to 11 confession 
of judgment 11 to 11 judgment by stipulation. 11 This is technically a stipu
lated judgment under proposed Rule 67 F. 

I 



RULE 54 

DISMISSAL OFACTIONS[ : Ji. COMPROMISE 

E. Compromise; effect of acceptance or rejection. Except 

as provided in ORS 17.065 through 17.085, the party against whom 

a claim is asserted may, at any time [before] up to three days 

prior to trial, serve upon the party asserting the claim an offer 

to allow judgment to be given against the party making the offer 

for the sum, or the property, or to the effect therein specified. 

If the party asserting the claim accepts the offer, the party 

asserting the claim or such party 1 s attorney shall endorse such 

acceptance thereon, and file the same with the clerk before trial ~ 

and within three days from the time it was served upon such party 

asserting the claim; and thereupon judgment shall be given 

accordingly, as [in case of a confession] a stipulated judgment. 

If the offer is not accepted and filed within the time prescribed, 

it shall be .deemed withdrawn, and shall not be given in evidence 

on the trial; and if the party asserting the claim fails to obtain 

a more favorable judgment, the party asserting the claim shall not 

recover costs, disbursements, and attorney fees, but the party 

against whom the claim was asserted shall recover of the party 

asserting the claim costs [andJ..!.. disbursements, and attorney fees 

from the time of the service of the offer . 



Proposed Ru le 65 

PROBLEM 

It has been suggested that the first sentence of 65 E.(3)(a) 
gives more weight to the referee 1 s findings than existing l aw. 

RESPONSE 

ORS 17 .765 contained the following prov1s1on: 11 Upon a motion 
to set aside a report, the conclusions thereof shall be deemed and 
considered as the verdict of a jury. 11 

I think our language would do the same thing but if there is 
any doubt, perhaps we should use the ORS language. 



Proposed Rule 67 B. 

PROBLEM 

It has been suggested that the second sentence of 67 B. relating 
to portion of a claim exceeding a counterclaim suggests that in a 
situation where there is a claim and counterclaim present, the only 
time judgment could be entered on the claim is when it is admitted and 
only on the portion exceeding the claim. It was also pointed out that 
any finding of no just reason for delay is unnecessary . 

RESPONSE 

ORS 18.125, and the federal rule from which it was taken, do not 
include any language similar to the second sentence. This was added 
from 18.080(2) which was part of the default· statute. It was added 
here because no default is involved but it is actually an admitted 
liability. If it is causing any confusion, it could be added as a 
separate section here or perhaps put in section F. relating to stipula
ted judgments as follows: 

"Judgment on portion of claim exceeding counterclaim. 
The court may direct entry of a final judgment as to that 
portion of any claim which exceeds a counterclaim asserted 
by the party or parties against whom the judgment is 
entered if such party or parties have admitted the claim 
and asserted a counterclaim amounting to less than the 
cl aim. 11 



Proposed Rule 67 E. (l) 

PROBLEM 

Laird Kirkpatrick suggests that the last sentence of 67 E. (1) seems 
to say that if a partner or member of an association is served as the 
person receiving summons for the partnership or association, they also 
are persona l ly liable. This could be somewhat hard on an association 
member. 

RESPONSE 

The last sentence of 67 E.{1) was taken from Cal. Civ. Pro. Code 
388(b) and is designed, particularly in a partnership situation, to 
cover the case where the plaintiff sues partners or individuals as well 
as the partnersnip, i.e., Plaintiff vs. ABC Partnership, A, B, and C 
individual defendants. This would require naming of them as individuals 
in the caption and service of another summons and complaint (in addition 
to that directed to the partnership). There also could be situations 
where claims are asserted against members of an association and the 
association. 

Actually, Cal. Civ. Pro. Code 388(b) finds as follows: 

11 (b) Any member of the partnership or other unincorporated 
association may be joined as a party in an action against the 
unincorporated association. If service of process is made on 
such member as an individual, whether or not he is also served 
as a person upon whom service is made on behalf of the unin
corporated association, a judgment against him based on his 
personal liability may be obtained in the action, whether such 
liability be joint, joint and several, or several. 11 

Our rules does not include the first sentence because under ORCP 28, 
joinder would be possible. If there is any danger of confusion, we could 
modify the California language and add it to 67 E.(1) as follows: 

11 Any member of the partnership or other unincorporated 
association may be joined as a party in an action against 
the partnership or unincorporated association by naming such 
member as an individual defendant and service of summons 
upon such person as an individual. 11 

These, of course, are only procedural rules relating to joinder or 
form of judgment. The existence of individual liability is a matter of 
substantive law. 



Proposed Rule 67 F. (l) 

PROBLEM 

Laird Kirkpatrick suggested that the last sentence of subsection 
67 F. is misleading. If there is a stipulation for attorney feest 
costst or disbursementst there is no need to file a statement and 
have objections on any other procedure in Rule 68. 

RESPONSE 

He is right. The sentence should read: 

11 If the stipulation provides for attorney fees ~ 
costst and disbursementst they may be entered 
[pursuant to Rule 68] as part of the judgment 
according to the stipulation. 11 

' 



Proposed Ru l e 67 F.(2 ) 

PROBLEM 

Action was deferred on the change to proposed Rule 67 F.(2) pend
ing determination of the change to Rule 70 A. allowing some material to 
be included with the judgment. Laird Kirkpatrick has suggested that 
the last sentence of the existing proposal does not make it clear that 
attorneys may sign a stipulation. Stamm Johnson has suggested language 
which appeared on page 9 of the COMMENTS AND SUGGESTIONS dated 11-20-80. 

RESPONSE 

The change probably should be made since the Council accepted the 
change to 70 A. Stamm 1 s suggested language takes care of the problem 
raised by Laird Kirkpatrick. If accepted, the change would appear as 
shown on the proposed revision of page 12 attached . 

,, 



F. Judgment by stipulation. 

F. (1) Availabi·l ity of judgment by stipulation. At any 

time after commencement of an action, a judgment may be given 

upon stipulation that a judgment for a specified amount or for 

a specific relief may be entered. The stipulation shall be of 

the party or parties against whom ju_dgment is to be entered and 

the party or parties in whose favor judgment is to oe entered. 

If the stipulation provides for attorney fees, costs, and dis

bursements, they may be entered pursuant to Rule 68. 

F.(2) Filing; assent in open court . . The stipulation for 

judgment may be in a writing signed by the parties, their attor

neys or authorized representatives, which writing shall be filed 

in accordance with Ru1e 9. The stipulation may be subjoined or 

appended to, and part of, a proposed form of judgment. If not in 

writing, the stipulation sha ll be assented to by all parties 

thereto in open court. 

COMMENT 

The definition of judgment in 67 A. is taken from ORS 
18.010. Under ORCP 1 and 2 the reference to decree is probably 
unnecessary but is included here for clarity. The separate ref
erence to special proceedings of ORS 18.010 is eliminated, as 
statutory proceedings are 11 actions 11 under ORCP l. The definition 
of 11 order 11 comes from ORS 18.010(2). See ORCP 14 A. for a defi
nition of 11motion. 11 

Section 67 B. is a combination of ORS 18.125(1) and ORS 
18.080(2). ORS 18.080(.2), which covered the possibility of 
judgment for admitted amounts exceeding a counterclaim, was 
previously included with default judgment provisions. The 
judgment involved is a form of special final judgment, not a 
default judgment, and should fit the definition of judgment in 
Rule 67 A. 

The procedural merger of law and equity creates the prob
lem of whether the unified procedure follows the former equity 

12 
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Proposed Rule 68 B. 

PROBLEM 

It has been suggested that the word 11 therefor 11 in the third 
l ine of 68 B. is not clear . 

RESPONSE 

The first sentence of 68 B. could be more clearly drafted 
as follows: 

11 In any action, costs and disbursements shall be 
allowed to the prevailing party[, except when ex
press provision therefor is made either in these 
rules or other rule or statute], unless these rules 
or other rule or statute direct that in the particu
lar case costs shall not be allowed to the prevail
; ng party or sha 11 be a 11 owed to some other party, 
or un less the court otherwise directs.~ 

10 



Proposed Rule 68 C.(2) 

PROBLEM 

Laird Kirkpatrick suggests that the following sentence i n 
68 C.(2) adds nothing but length and confusion: 

RESPONSE 

11The party against whom the award of attorney fees 
is sought may admit liability for attorney fees 
under Rule 45 or may affirmatively admit liability . 11 

This language has been redrafted several times including one 
suggestion by the State Procedure and Practice Committee. Looking at 
it one more time, I do not believe it adds anything. Since the 
pleading of the right to attorney fees does not require a response, 
it could not be admitted in the answer. The sentence was added to 
suggest how admission was possible but really adds nothing. Rule 45 
already exists and the parties can always stipulate. 

II 



Proposed Ru l e 70 B. O l and ORCP 63 E. 

PROBLEM 

John H. Donnelly of the Oregon Association for Court Admi~istra
tion, also suggests amendments to the duty of the clerks to send copies 
of judgments. 

RESPONSE 

Mr. Donnelly's suggestion of a simple notice of judgment, as 
opposed to a copy of the judgment, makes sense. 

I suggest we amend Rul e 70 B.(l ) as shown on the proposed 
revision of page 27 attached. 

Note, we should also change Rul e 63 E. to ~onform as shown 
on the attached sheet. 

,~ 



RULE 70 

FORM AND ENTRY OF JUDGMENT 

A. Form. Every judgment shall be in writing plainly labelled 

as a judgment and set forth in a separate document. A default or 

stipulated judgment may have appended or subjoined thereto such 

affidavits, certificates, motions, stipulations, and exhibits 

as may be necessary or proper in support of the entry thereof. No 

particular form of words is required, but every judgment shall 

specify clearly the party or parties in whose favor it is given 

and against whom it is given and the relief granted or other deter

mination of the action. The judgment shall be signed by the court 

or judge rendering such judgment, or in the case of judgment 

entered pursuant to ORCP 69 B.(l) by the clerk. 

B. Entry of judgments. 

B. (l) Filing; entry; notice. Al l judgments shal l be filed 

and shall be entered by the clerk. The clerk shall, on the date 

judgment is entered, mail a [copy of the judgment and] notice of 

the date of entry of th~ judgment to the attorneys of re~ord, 

if any, of each party who is not in default for failure to ap

pear, or if a party who is not in default for failure to appear 

and does not have an attorney of record, to such party. The clerk 

also shall make a note in the judgment docket of the mailing. In 

the entry of all judgments, except a judgment by default under 

Rule 69 B.(1), the clerk shall be subject to the direction of the 

court. Entry of judgment shal l not be delayed for taxing of costs , 

disbursements, and attorney fees under Rule 68. 

B.(2) Judgment effective upon entry. Notwithstanding 

27 



RULE 63 

JUDGMENT NOTWITHSTANDING THE VERDICT 

E. Duties of the clerk. The clerk shall, on the date an 

order made pursuant to this rule is entered or on the date a 

motion is deemed denied pursuant to section D. of this rule, 

whichever is earlier, mail a [copy of the order and] notice of 

the date of entry of the order or denial of the motion to the 

attorney of record, if any, of each party who is not in default 

for failure to appear or, if a party not in default for failure 

to appear does not have an attorney of record, to such party. 

The clerk also shall make a note in the docket of the mailing. 

,, 



Proposed Ru le 71 B.(1 ) 

PROBLEM 

The Council asked for a draft of Rule 71 8.(1) that would include 
a requirement of showing a meretorious claim or defense. The Council 
also asked for a clarification of the relationship between Rule 70 and 
waiver of defects in process and personal jurisdiction. 

RESPONSE 

Prior to the Oregon Rules of Civil Procedure, it was quite clear 
that a motion to vacate a default judgment under ORS 18.160, with the 
requirement that an answer showing a meretorious defense be tendered, 
resulted in a general appearance. See Coleman v. Meyer, 291 Or. 129 
(1972). In other words, making the motion was a waiver of the defense 
of lack of jurisdiction over the person and defective summons. 

ORCP 21 F. and G., however, eliminate the strict waiver rule of 
general appearance and substitute a rule that a 11 ows the defense to be 
asserted by motion or answer, if there is no motion made, but not 
amended answer. ORCP 21 G.{1). 

Apparently, under the prior procedure the general appearance did 
not occur if a party attacked a judgment on the grounds of defective 
summons or lack of jurisdiction. See Dial Press, Inc. v. Sisemore, 
263 Or. 460 (1972). The motion so attacking a judgment for voidness 
was independent of ORS 18.160 and based upon inherent power of the 
court and not limited as to time. See State ex rel Karr v. Shorey, 
281 Or. 453 ( 1978). Logi ca 1 ly, a meretori ous answer was not required. 
At most, a motion to quash would be tendered with the answer as was 
done in Sisemore. We have now changed this by adding an explicit ref
erence in the motion to vacate to void judgment, 71 D.(l)(d}, and that 
the judgment is satisfied, 71 D.(l)(e). 

The net result of all this seems to be that even though a defen
dant may continue to be required to file an answer, this would not be 
a waiver of personal jurisdiction. A party could assert in the answer 
both the defense of personal jurisdiction and other defenses. This seems 
reasonable because why should the defaulted party who has a right to 
vacation choose between a jurisdictional defense and some other defense? 
He should be able to raise any defense which he has. Further, why 
should he be forced to use an answer when he could raise jurisdiction 
and some other matters by motion? It also .seems clear that requiring 
the existence of a meretorious defense for 71 B.(l)(e} would not make 
sense. 

Therefore, I suggest we add the following sentence to Rule 71 B. (l) : 

11A motion for reasons (a). (b). and (c) shall be accompanied 
by a pleading or motion under Rule 21 A. which contains an 
assertion of a claim or defense. 11 

Note, the reference to motions under Rule 21 A. would prevent 
the moving party from attacking the form of the opponent's complafnt 
by motion to strike or make more definite and certain. 



Proposed Ru le 73 

PROBLEM 

The Council's decision regarding CONFESSIONS OF JUDGMENT WITHOUT 
ACTION, proposed Rule 73, was postponed until the next meeting. 

RESPONSE 

A copy of the proposed ru le is attached. 

,, 



.. RULE 73 

JUDGMENTS BY CONFESSION 

A. Judgments which may be confessed. 

A.(1) Judgment by confession may be entered without 

action for money due in the manner prescribed by this rule. 

Such judgment may be entered in any court having jurisdiction 

over the subject matter. The application to confess judgment 

shall be made in the county in which the defendants, or one 

of them, reside or may be found at the time of the application. 

A judgment entered by any court in any other county has no 

force or validity, notwithstanding anything in the defendant 1s 

statement to the contrary. 

A.(2) No judgment by confession may be entered without 

action upon a contract, obligation, or liability which arises 

out of the sale of goods or furnishing of services for per

sonal, family, or household use, or out of a loan or other 

extension of credit for personal, family, or household pur

poses, or upon a promissory note which is based upon such 

sale or extension of credit. 

B. Statement by defendant. A statement in writing 

must be made, signed by any party against whom judgment is to 

be entered, or a person authorized to bind such party, and 

verified by oath, as follows: 

B.(l) It must authorize the entry of judgment for a 

specified sum; and 



B.(2) It must state concisely the facts out of which it 

arose, and show that the sum confessed therefor is justly and 

presently due. 

B.(3) It must contain a statement that the person or 

persons signing the judgment understands that it authorizes 

entry of judgment without further proceeding which would auth

orize execution to enforce payment of the judgment. 

B.(4) It must have been executed after the date or dates 

when the sums described in the statement were due. 

C. Application by plaintiff. Judgment by confession may 

be ordered by the court upon the filing of the statement re

quired by section B. of this rule. The judgment may be entered 

and enforced in the same manner and with the same effect as a 

judgment in an action. 

D. Confession by joint debtors. One or more joint debtors 

may confess a judgment for a joint debt due. Where all the 

joint debtors do not unite in the confession, the judgment shal l 

be entered and enforced against only those who confessed it and 

it is not a bar to an action against the other joint debtors upon 

the same demand. 



Proposed Rule 84 D.(3)(b) 

PROBLEM 

Jerry Johnston of the Sheriffs ' Association suggested that 
the attachment by garnishment provision allowing a garnishee who 
is served outside the county 10 days to respond, as opposed to 
5 days for garnishees inside the county, be changed to a unfform 
5-day period. 

RESPONSE 

I agree that the two separate periods seem needlessly con
fusing. I suppose an argument could be made that 10 days would 
be better, but ORS 23 .660 provides only 5 days for any 11writ 11 of 
garnishment served by a private party, and it may as well be uni
form . 

If the Council accepts the change, paragraph D.(3}(b) woul~ 
appear as shown on the proposed revision of page 79 attached. 

,, 



corporation mentioned in paragraph (b} of subsection (2) of this 

section, from the time of the service of a copy of the writ and 

notice as therein provided, shall, unless the attached property 

is delivered or attached debt is paid to the sheriff, be liable 

to the plaintiff for the amount thereof until the attachment is 

discharged or any judgment recovered by plaintiff is satisfied. 

Such property may be delivered or debt paid to the sheriff with

out suit, or at any time before a judgment against the garnishee, 

and the sheriff 1 s receipt shall be a sufficient discharge. 

D.(3}(b) Certificate of garnishee; order for examination 

of garnishee. Whenever the sheriff, with a writ of attachment 

against the defendant, shall apply to any person or officer men

tioned in paragraph (b) of subsection (2} of this section, for 

the purpose of attaching any property mentioned therein, such 

person or officer shall furnish the sheriff with a certificate, 

designating the amount and description of any property in the 

possession of the garnishee belonging to the defendant, or any 

debt owing to the defendant, or the number of rights or shares of 

the defendant in the stock of the association or corporation, 

with any interest or profits or encumbrance thereon. The certi

ficate shall be furnished to the sheriff within five days from 

the date of service of the writ. If such person or officer 

fails to do so within the time stated, or if the certificate, 

when given, is unsatisfactory to the plaintiff, such person or 

officer may be required by the court, or judge thereof, where the 

action is pending, to appear and be examined on oath concerning 

79 



ORCP 39 F. 

PROBLEM 

I was asked to draft an amendment to Rule 39 F. that would only 
require submission to the witness for examination and change upon request 
of a party or witness. 

RESPONSE 

Proposed revision of ORCP 39 F. is attached. 

It might be noted that the requirement in the existing rule does 
not differ from the prior law. ORS 45.171 always had a mandatory 
requirement of submission and signing, which was routinely waived in 
the record. The only change the Council made was to require that the 
witness waive examination as well as the parties. Would a witness who 
is not ·represented by an attorney be aware of their rights and be 
likely to request at the time the deposition is taken? I added a possibl e 
late request subject to court control, but I wonder if this is sufficient 
protection. Should we include a requirement that a non-party witness 
shall be advised at the deposition of their right to examine and change 
the deposition? 



RULE 39 

DEPOSITIONS UPON ORAL EXAMINATION 

F. Submission to witness; changes; statement. 

F.(l) Necessity of submission to witness for examination. 

When the testimony is taken by stenographic means, or is recorded 

by other than stenographic means as provided in subsection C.(4) 

of this rule, and if [the transcription or recording is to be 

used at any proceeding in the action or if any party requests 

that the transcription or recording thereof be filed with the 

court, such transcription or or recording shall be submitted to 

the witness for examination, unless such examination is waived by 

the witness and by the parties.] any party or the witness so re

quests at the time the deposition is taken, the recording or 

transcription shall be submitted to the witness for examination, 

changes, if any, and statement of correctness. With leave of 

court such request may be made by a party or witness at any time 

before trial. 

F.(2) Procedure after examination. Any changes which the 

witness desires to make shall be entered upon the transcription 

or stated in a writing to accompany the recording by the party 

taking the deposition, together with a statement of the reasons 

given by the witness for making them. Notice of such changes and 

reasons shall promptly be served upon all parties by the party 

taking the deposition. The witness shall then state in writing 

that the transcription or recording is correct subject to the 

changes, if any, made by the witness, unl ess the parties waive the 



statement or the witness is physically unable to make such statment 

or cannot be found. If the statement is not made by the witness 

within 30 days, or within a lesser time upon court order, after the 

deposition is submitted to the witness, the party taking the deposi 

tion shall state on the transcription or in a writing to accompany 

the recording the fact of waiver, or the physical incapacity or 

absence of the witness, or the fact of refusal of the witness to 

make the statement, together with the reasons, if any, given therefor; 

and the deposition may then be used as fully as though the statement 

had been made unless, on a motion to suppress under Rule 41 D., the 

court finds that the reasons given for the refusal to make the state

ment require rejection of the deposition in whole or in part. 

F. (3) No request for examination. If no examination by the 

witness is requested, no statement by the witness as to the correct

ness of the transcription or recording is required. 



REMAINING COf,f,!ENTS AND SUGGESTIONS 

(For consideration at meeting of December 13, 1980) 



CONTENTS 

Proposed Rule 68 C. (6} .. . ...... . . .. . . . . . . . . . . . . . .. . . 1-4 

Proposed Rule 71 B.(2} ..... .. .. .. .. . .... . .•. . ... . . 5,6 

Proposed Rule 80 .................................. 7-9 

ORCP 7 D.(2)(c} ................................... 10,11 

ORCP 7 D.(3)(9)... .. ..... . .. .. .. ... . ... . .. ... .. .. . 12 

(Letter, with Exhibit A, from Martha L. Walters 
is also included.} 



Proposed Rule 68 C.(6) 

PROBLEM 

Laird Kirkpatrick has pointed out that proposed Rule 68 C.(6) 
would not work well when separate judgments against separate parties, 
but for the same claim, are entered under 67 B. This would be a situa
tion where parties who are jointly or jointly and severall liable for 
the same amount were joined together and the trial judge directed 
entry of a final judgment as to less than a11 parties. Assuming a 
final judgment is later entered against the remaining parties, you 
would then have two separate final judgments covering the same obliga
tion arising from the one case. Under 68 C.(6), the court would be 
required to apportion costs, attorney fees, and disbursements among 
such judgments. If satisfaction of one judgment would bar enforcement 
of the other, the winning party(ies) would never collect their full 
costs, disbursements, and attorney fees. 

RESPONSE 

The situation presented is of recent origin. Until the legisla
ture adopted ORS 18.125(1) in 1977, there could be only one judgment 
in a case. If A, B, and C were jointly or jointly and severally 
liable for the same claim~ one judgment for the claim plus costs, 
disbursements, and attorney fees could be entered and, once paid by A, 
barred any further collection from 1 and f. -

The only analogous prior situation was a party who separately 
sued parties who were jointly and severally liable. (Parties jointly 
liable would have to be sued together.} In such case, three judgments 
in three separate cases could be entered against A, B, and C for the 
same claim. Each judgment would also include an amount for-costs, attor
ney fees, and disbursements incurred in that case. The common law 
rule was that payment of A's judgment prior to entry of judgment against 
Band C barred entry of any judgment against Band C. If, however, 
A1 s judgment was satisfied after entry of judgment Tincluding costs, 
etc.) against I and f, the satisfaction barred any recovery of the main 
judgment against Band C, but not the costs, attorney fees, and disburse
ments portions of-B's and C's judgments. See Annotations, 27 A.L.R. 819, 
65 A.L.R. 1091, anIT66 A.L.R. 1109. 

Because this was regarded as somewhat unfair, the New York Field 
Code included a provision which was pi eked up by Oregon and sti 11 exists 
as ORS 20.050: 

20.050 Costs and disbursements 
when several actions are brought on same 
cause of action. When several actions are 
prosecuted for the same cause of action, 
against several parties who might have been 
joined as defendants in the same action, dis
bursements shall be allowed the plaintiff . in 
each action if he prevails therein, but costs 
shall not be allowed the plaintiff in more than 
one of such actions, which shall be at his 
election, unless the party or parties prosecuted 
in the other action or actions were, at the time 
of the commencement of the previous action, 
without this state or secreted therein. ' 



As explained by the New York courts, 11 the object of this section 
is to prevent plaintiffs from bringing a multitude of actions for the 
purposes of recovering costs, In cases when all of their legal rights 
might be adjudicated in a single legal or equitable action. 11 Mooshbrugger 
v. Kaufman, 7 App. Div. 380, 40 N.Y. Supp. 213 (1896). See Annotations, 
6 A.L.R. 623. 

Our draft supersedes ORS 18.050 and has no .comparable provision. 
It was felt that costs had become so minimal that no one actually 
would elect not to join defendants merely to secure multiple costs. 

This suggested ORCP 68 C.(6), however, because assuming joinder 
and separate judgments, it did seem rational that costs, attorney fees, 
and disbursements only be collected once. This still could work where 
judgment is entered upon separate claims; the court could allocate 
costs, attorney fees, and disbursements between the two judgments and 
collection of one would have no €ffect upon the other whether or not 
the case involved a single or multiple defendant. Laird Kirkpatrick 
is correct, however, that this does not work when separate judgments 
are involved in the same claim. 

Also, upon reconsideration, although possible of multiple collec
tion of costs would not induce anyone to proceed separately against 
multiple defendants liable on the same claim, multiple attorney fees 
awards might influence the attorneys to suggest severance. 

There basically are two problems: (a) avoiding multiple collec
tfon of the same costs, attorney fees, and disbursements when separate 
judgments are entered under 67 B., and (b) avoiding a party 1 s bringing 
separate cases to secure collection of multiple costs, attorney fees, 
and disbursements which actually are separate but were unnecessary 
because only one case was necessary. 

The only existing provision I could find is in New York C.P.L.R. 
§ 8104 which provides when an action is severed (in New York a formal 
severance order is necessary before multiple judgments can be entered 
in a case), costs shall be awarded in epch action as if it were a 
separate action unless the court orders otherwise in the severance 
order . 

I would suggest we try the following revision in 68 C.(6): 

(ALTERNATIVES 1 AND 2 ATTACHED) 



ALTERNATIVE l 

C.(6) Separate judgments for one claim or for separate 

claims in one action. 

C.(6)(a) Separate actions . Where separate actions are 

brought for the same claim against several parties who might have 

been joined as parties in the same action, disbursements shall be 

allowed to a prevailing party in each action as provided by this 

rule, but costs and attorney fees shall not be allowed to the 

party bringing such action in more than one of such actions , 

which shall be at such party•s election. 

C. (6)(b) One action. Where separate final judgments are 

entered in one action for separate claims pursuant to Rule 67 B., 

the court shall avoid multiple taxation of the same costs, attorney 

fees, or disbursements in such separate judgments. Where separate 

final judgments are entered against several parties for the same 

claim, disbursements attributable to each separate judgment shall 

be allowed to the prevailing party as provided by this rule, but 

costs and attorney fees shall not be allowed to the party receiv

ing such judgments in more than one such judgment, which shall be 

at the party 1 s election. 

ALTERNATIVE 2 

C.{6) Avoidance of multiple collection of costs, disburse

ments, and attorney fees. 

C.(6)(a) Separate judgments for separate claims. Where 

separate, final judgments are granted in one action for separate 

claims, pursuant to Rule 67 8., the court shall take such steps as 
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necessary to avoid the multiple taxation of the same costs, attorney 

fees, and disbursements in more than one such judgrnent.-

C. (6) (b) Separate judgments for the same claim. When there 

are separate judgments entered for one claim (where separate actions 

are brought for the same claim against several parties who might 

have been joined as parties in the same action, or where pursuant to 

Rule 67 B. separate final judgments are entered against several par

ties for the same claim), costs, attorney fees, and disbursements 

may be entered in each such judgment as provided in this rule, but 

satisfaction of one such judgment shall bar recovery of costs ~ 

attorney fees, or disbursements included in all othe~ judgments. 

NOTE: The first alternative is based upon the approach of 
ORS 20.050. I prefer the second· alternative which focuses upon the 
problem in terms of enforcement, rather than entry of overlapping 
costs, attorney fees, and disbursements. 



Proposed Rule 71 8.(2) 

PROBLEM 

Tim Bowles suggests that the language in 71 B.(2) suggests that 
we are authorizing the filing of a motion to vacate in the appellate 
court more than one year after entry, as long as an appeal i s pending. 

RESPONSE 

The intent was to allow the filing of the motion in the trial 
court during the one-year period which would then have to await disposi 
tion of the appeal. The reason for requiring leave of the appellate 
court was that the motion to vacate might have significant impact on 
whether the appeal should even be considered, and this would allow the 
appellate court to require that the motion be made and disposed of by 
it, before wasting further time on the appeal. We have no authority 
to make any rules for the appellate court, but I assume they have power 
to do this while an appeal is pending. We could change ORCP 71 B.(2) as 
shown on the proposed revision of Page 32 which is attached. 



party of the judgment. A copy of a motion filed within one year 

after the entry of the judgment shall be served on all parties as 

provided in Rule 9, and all other motions filed under this rule 

shall be served as provided in Rule 7. A motion under this section 

does not affect the fina l ity of a judgment or suspend its opera

tion. 

B. (2) When appeal pending. With leave of the appellate 

court, and subject to the time limitations of subsection (1 ) of 

this section, a motion under this section may be filed with the 

trial court during the time an appeal from a judgment is pending 

before an appellate court, but no relief may be granted by the 

trial court during the pendency of an appeal. Leave to make the 

motion need not be obtained from any appellate court, except dur

ing such time as an appeal from the judgment is actually pending 

before such court. 

C. Relief from judgment by other means. This rule does 

not limit the inherent power of a court to modify a judgment 

within a reasonable time, or the power of a court to entertai n 

an independent action to relieve a party from a judgment, or 

the power of a court to grant relief to a defendant under Rul e 

7 D.(6}(f), or the power of a court to set aside a judgment for 

fraud upon the court. 

D. Writs and bills abolished . Wri ts of coram nobis, 

coram vobis, audita querela, bills of review, and bills in the 

nature of a bill of review are abolished, and tne procedure for 

obtaining any relief from a judgment shall be by motton or by 

an independent action. 

32 ' 



Proposed Rule 80 

PROBLEM 

Vic Van Katen has asked whether subsection 80 0.(3) and sec
tion 80 E. make any sense when applied to a provisional receivership. 
In a foreclosure receivership, for example, notice to persons claim
ing an interest in the property is provided by section 80 F.(1). The 
general creditors of the defendant have no interest in the property , 
and there is no need for notice. The only time notice to general 
creditors would make sense is for a liquidation receivership. 

RESPONSE 

He is probably correct. Section 80 E. was adapted from Washington 
Superior Court Rule 66 C. The Washington rule actually says: 

11A general receiver appointed ta liquidate and wind 
up affairs shall, under the direction of the court, 
give notice .... 11 

I suggest we amend proposed Rule 80 D.(3) and E. as shown on re
vised page 47 of the September 6th draft attached. A copy of the revised 
COMMENT is also attached. 
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C. Appointment of receivers; notice. No receiver shall be 

appointed without notice to the adverse party at least 10 days 

before the time specified for the hearing, unless a different 

period is fixed by order of the court. 

D. Form of order appointing receivers. Every order or 

judgment appointing a receiver: 

D.(l) Shall contain a reasonabl e description of the prop

erty included in the receivership; 

0.(2) Shall fix the time within which the receiver shall 

file a report setting forth (a} the property of the debtor in 

greater detail, (b) the interests in and claims against it, and 

(c} its income-producing capacity and recommendations as to the 

best method of realizing its value for the benefit of those 

entitled; 

0.(3) Shall set a time within which creditors and claim

ants shall file their claims or be barred when a genera l receiver 

is appointed to l iquidate and wind up affairs; and 

0. (4) May require period reports from the receiver . 

E. Notice to persons interested in receivership. A general 

receiver appointed to liquidate and wind up affairs shall under 

the direction of the court, give notice to the creditors of the 

corporation, of the partnership or association, or of the individual. 

in such manner as the court may direct, requiring such creditors 

to file their claims, duly verified, with the receiver, the 
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COMMENT 

This rule clarifies the procedure for a receivership now 
covered by ORS chapter 31. It adds necessary provisions for 
notice and hearing. Although some receiverships are post judg
ment, the rule is included with provisional remedies because of 
the provisions covering pre-judgment receivership. 

Section A. is identical to ORS 31 .010. 

Section B. is exactly the same as ORS 31.020. Note, 
temporary receiverships to preserve a defendant's property are 
governed here and not under provisional process in Rule 83. See 
ORCP 81 A.(9). It was felt that a receivership was such a 
specialized provisional remedy that it should be kept separarate. 
The bond requirements for a receivership appear in ORCP 82. 

Notice to the defendant and hearing prior to a receivership 
are required by case law and are included in section C. Anderson 
v. Robinson, 63 Or. 228, 233,.126 P. 988, 127 P. 546 (1912); 
Stacy v. McNicholas, 76 Or. 167, 183, 144 P. 96, 148 P. 67 (1915). 
There is no provision for an ex parte receivership order. In an 
emergency situation, a temporary restraining order would be avail 
able under Rule 79 to protect a party until a receivership could be 
established. 

Section D. was adapted from Pennsylvania Rule of Civil Pro
cedure 1533(g) and Rhode Island Rule of Civil Procedure 66 D. 
Section E. is taken from Washington Superior Court Rule 66(c). 

Subsection F.(2) is required by Pacific Lumber Co. v. Prescott,. 
40 Or. 374, 384, 67 P.2d 207 (1902). Subsections F.(2) and (3) were 
taken from Washington Superior Court Rules 66 D. and E. Section G. 
is not covered by ORS and was taken from Arizona Rule of Civil Pro
cedure 66 C.(3). Note, termination may be control l ed by statute. 
See ORS 652.550. 

ORS 31.040(2} was eliminated as unnecessary, and ORS 31.050 
would remain as a statute. 

, 



ORCP 7 D. (2) (c) 

PROBLEM 

We received the attached letter from Ronald Allen Johnston which 
has not been previously submitted to the Council. He requests a change 
in the adddress for mailing after office service. 

RESPONSE 

His request seems reasonable and cou ld be accomplished by adding 
to ORCP O. ( 2 )( c) the language contained in the 1 ast sentence of hi~ 
letter . 

/(J 



LAwOnrcu 

SHANNON AND JOHNSON 

DAVIDS. SHANNON 
llE!!S C. JOHNSON 

RONALD ALLEN -JOHNSTON 
ANN W. LEHMAN 

November 4 , 1980 

Counsel and Court Procedures 
University of Oregon School of Law 
Eugene, Oregon 97401 

DATA SYS'RMS PLAZA 
975 S. E. 8.uroy BLW. 

Poam..um, Ou.GOH 97214 

(505) 252-5171 

Re: Amendments to the Oregon Rules of Civil Procedure 

Ladies and Gentlemen: 

I request that you consider amending ORCP 7D(2) {c) relating 
to office service. The current rule requires that service 
shall be perfected by a subsequent mailing of the summons 
and complaint to the defendant at his dwelling house or 
usual place of abode. This poses practical service problems 
in that a person's place of business is often well known but 
his place of abode is not. This applies particularly to 
commercial defendants who have unlisted telephone numbers 
and generally undisclosed residences. I request that this 
rule be amended to require a subsequent mailing to either 
defendant's place of abode, his place of business, or such 
other place under circumstances that is most recently calculated 
to apprise the defendant of the existence and pendency of 
the action. 

RAJ/ml 
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ORCP 7 D. (3)(g) 

PROBLEM 

Paul Daigle suggested that the OSB Advisory Committee would 
submit some suggested reword language for ORCP 7 D.(3)(g). Carl 
Neil of that committee submitted the following revision, stating 
that this reflected the view of the Executive Committee of the 
group: 

RESPONSE 

11 D.(3)(9) Vessel owners and charterers. Upon any 
foreign steamship owner or steamship charterer, by 
personal service upon a vessel master in such owner's 
or charterer's employment or any agent authorized by 
such owner or charterer to provide services to a 
vessel calling at a port in the State of Oregon, or 
a port in the State of Washington on that portion of 
the Columbia River forming a conman boundary with 
Oregon. 11 

Ths language (1) adds the master as an agent for service, and 
(2) clarifies what type of agent may be served. 
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ATTORNEYS ANO COUNSEL.ORS AT LAW 

400 SOUTH PARK BUILDING 

101 EAST EIROADWA.Y 

EUGENE, OREGON 97401 

(503) 48!5-0220 

November 25, 1980 

Council on Court Procedures 
251 Law Center 
University of Oregon 
Eugene, OR 97403 

Dear Fred: 

H. V. JOHNSON< 189!5-197!5) 
HAROLD V.JOHNSON < 1920-197!5) 

ORVAL. ETTER 
OF COUNSEL 

As you may know, at the 1980 Annual Meeting the Judicial 
Administration Committee recommended, and the Annual Meeting 
approved, a procedure for resolving convlicts in trial settings. 
This procedure is attached as Exhibit A. ~twas recommended 
that this procedure be adhered to by all Oregon state and 
federal courts and, if necessary or appropriate , court rules 
be amended to incorporate the procedure. 

Although I do not believe that your group had anticipated 
adopting a rule such as this, I thought I would submit it to 
you· for future consideration. We do not know, at this 
time, how many of the circuits will adopt this rule as part 
of their local rules and whether, without adoption by all 
circuits, we will succeed in resolving these conflicts. I 
would be glad to keep you, or any other person on the council 
who is interested, advised of our progress. Please also let me 
know if you believe the Judicial Administration Committee may 
be of benefit to you or the council in any other manner. 

MLW:og 
Enclosure 

Sincerely, 

Walters 
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EX9IRIT ~ 

When an attotney c~soonris to~ trial notice wiLh a 

clai~ of a conflict with~ case set in another countv or court , 

Lhe setLinq court will · 1efec to Lhe case ficst q iven a Ltial 

' 
dat~, unless L~e secon1 case set shouirl be trie~ ficst because 

of ai~ or other soecial circumstances an1 this oreference is 

resolved wiLh the other court involved. 

-R-
11/ 
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INTRODUCTION 

The following rules, amendments, and ORS sections superseded 

have been promulgated by the Council on Court Procedures and sub

mitted to the 1981 Legislative Assembly. Pursuant to ORS 1.735, 

they will become effective after the legislative session to the 

extent that the Legislative Assembly does not, by statute, modify 

the action of the Council. 

This submission completes the main body of the Oregon Rules 

of Civil Procedure, which are the general rules of pleading and 

practice in civil actions in state courts. During this biennium, 

the Council has concentrated upon the areas of referees, submitted 

controversies, confession of judgments, judgments, defaults, taxa

tion of attorney fees, costs and disbursements, vacation of judg

ments, and provisional remedies. The Council has also taken action 

to correct problems relating to ORCP 1-64 promulgated during the 

last biennium. The new rules (Rules 65-85} will replace most of 

ORS Chapters 26, 27, 29, 31, and 32 and portions of ORS Chapters 

17, 18, 20, and 23. 

The comment which fo l lows most rules was prepared by Council 

staff. It represents staff interpretation of the rules and the 

intent of the Council, and is not official ly adopted by the Coun

ci l. 

Subdivisions of rules are called sections and indicated by 

capital letters, e.g., A.; subdivisions of sections are called 

subsections and indicated by Arabic numerals in parentheses , e. g., 

(l); subdivisions of subsections are called paragraphs and indica

ted by lower case letters in parentheses, e.g., (a); and subdivisions 
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of paragraphs are cal led subparagraphs and indicated by lower case 

Roman numerals in parentheses, e.g., (iv). 
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A. In general . 

RULE 65 

REFEREES 

A.(1) Appointment. A caurt in which an action is pend

ing may appoint a referee who shall have such qualifications ·as 

the court deems appropriate. 

A.(2) Compensation. The fees to be allowed to a ref

eree shall be fixed by the court and shall be charged upon the 

parties or paid out of any fund or subject matter of the action 

which is in the custody and control of the court, as the court 

may direct. 

A.(3) Delinquent fees. The referee shall not retain 

the referee's report as security for compensation. If a party 

ordered to pay the fee allowed by the court does no~ pay it 

after notice and within the time prescribed by the court, the 

referee is entitled to a writ of execution against the delin

quent party. 

B. Reference. 

8.(1} Reference by agreement. The court may make a 

reference upon the written consent of the parties. In any 

case triable by right to a jury, consent to reference for de

cision upon issues of fact shal l be a waiver of right to jury 

trial . 



8.(2} Reference without agreement. Reference may be 

made in actions to be tried without a jury upon motion by any 

party or upon the court 1s own initiative. In absence of agree

ment of the parties, a reference shall be made only upon a 

showing that some excepti.onal condition requires it. 

C. Powers. 

C. O} Order of reference. The order of reference to a 

referee may specify or limit the referee's powers and may 

direct the referee to report only upon particular issues~ or 

to do or perform particular acts, or to receive and report 

evidence only. The order may fix the time and place for be

ginning a,r.id closing the hearings and for the filing of the 

referee's report. 

C.(2) Power under order of reference. Subject to the 

specifications and limitations stated in the order, the ref

eree has and sha 11 exerc:i se the power to regulate a 11 proceed

; ngs in every hearing before the referee and to do a 11 acts and 

take all measures necessary or proper for the efficient per

formance of duties under the order. The refer~e may require 

the production of evidence upon all matters embraced in the ref

erence, including the production of a 11 books, papers~ vouchers, 

documents, and writings applicable thereto. Unless otherwise 

directed by the order of reference, the referee may rule upon 

the admissibility of evidence. The referee has the authority to 

put witnesses on oath and may persona11y examine such witnesses 

upon oath. 
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C. (3} Record. When a party so requests, the referee 

shall make a record of the evidence o·ffered and excluded in the 

same manner and subject to the same limitations as a court sit

ting without a jury. 

D. Proceedings. 

D. (1 ) Meetings. 

D.(1 }(a} When a reference is made, the clerk or person 

performing the duties of that office shall forthwith furnish 

the referee with a copy of the order of reference. Upon 

receipt thereof, unless the order of reference otherwise pro

vides, the referee shall forthwith set a time and place for the 

first meeting of the parties or their attorneys to be held 

within 20 days after the date of the order of reference and 

sha11 not,fy the parties or their attorneys of the meeting date. 

D. (1 } (b} It is the duty of the referee to proceed with 

a11 reasonable diligence. Any party, on notice to the parties 

and the referee, may apply to the court for an order requiring 

the referee to speed the proceedings and to make the report. 

D.(1l(c} If a party fails to appear at the time and 

p1ace appointed, the referee may proceed ex parte or may ad

journ the proceedings to a future day, giving notice to the ab

sent party of the adjournment. 

D.(2} Witnesses. The parties may procure the attendance 

of witnesses before the referee by the issuance and service of 

subpoenas as provided in Rule 55. If without adequate excuse 

a witness fails to appear or give evidence, that witness may be 
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punished as for a contempt by the court and be subjected to the 

consequences, penalties, and remedies provided in Rule 55 G. 

D.(3) Accounts . When matters of accounting are in 

issue, the referee may prescribe the form in which the accounts 

shal1 be submitted and in any proper case may require or receive 

in evidence a statement by a certified public accountant who i s 

called as a witness. Upon objection of a party to any of the 

items thus submitted or upon a showing that the fonn of state

ment is insufficient, the referee may require a different form of 

statement to be furnished or the accounts or specific items 

thereof to be proved by ora1 examination of the accounting par

ties or in such other manner as the referee directs. 

E. Report. 

E. (1) Contents. The referee shall without delay prepare 

a report upon the matters submitted by the order of reference 

and, if required to make findings of fact and conclusions of law, 

the referee shall set them forth in the report. 

E.(2) Filing. Unless otherwise directed by the order of 

reference, the referee sha 11 file the re-port wi t h the cl erk of 

the court or person performing the duties of that office and 

shall file a transcript of the proceedings and of the evidence 

and the original exhibits with the report. The referee shall 

forthwith mail a copy of the report to al l parties. 

E. (3) Effect. 

E.(3)(a) Unless the parties stipulate to the contrary, the 

referee's findings of fact shall have the same effect as a jury 
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verdict. Within 10 days after being served with notice of the 

filing of the report, any party may serve written objections 

thereto upon the other parties. Application to the court for 

action upon the report and upon objections to the report shall 

be by motion. The court after hearing may affirm or set aside 

the report, in whole or in part. 

E. (3)(b) In any case, the parties may stipulate that a 

referee 1 s findings of fact shall be binding or shal l be binding 

unl ess clearly erroneous. 

COMMENT 

This rule supersedes the existing sections in ORS chap
ter 17 relating to reference. The rule is intended to provide 
more flexibility in use of referees, but to avoid abuse of the 
procedure. It was adapted from Federal Rule 53 with substantial 
changes. 

Section 65 A. was taken from Wisconsin statutes 805.06(1 ). 
It contemplates a single referee and leaves the qualifications 
to the court, rather than requiring that the referee have the 
same qualifications as a juror. 

Subsection 65 B.(1) does not appear in the federal rule 
and was taken from ORS 17.720. Any right to jury trial is waived 
by stipulating to a referee. ORS 17.725, covering the availabil
ity of a referee upon motion, was restricted to rather narrow 
categories. Subsection 65 B.(2) allows the court to appoint a 
referee upon motion in any type of case. 

However, there are limitations: 

(l) Reference upon motion is only available where there 
is no right to jury trial. The procedure is available in any 
non-jury case, whether formerly equitable or legal. Note, long 
account cases would sti11 be referable upon motion; there is no 
right to jury trial in such cases. Tribou and McPhee v. 
Strowbridge, 7 Or. 157 (1879). 

(2) Reference cannot be used by the court as a routine 
matter. A showing of some exceptional condition is required. 
65 8.(2}. See LaBuy v. Hewes Leather Co., 352 U. S. 249 (1957 ) . 
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The prov1s1ons relating to order of reference, power of 
the referee, proceedings, and the form and filing of the 
report (65 C. through 65 E.(2)) are taken from the federal rule 
and are more detailed than the ORS sections. They give the 
court a great deal of flexibility in utilization of the referee. 
The provisions of ORS 45.050 for deposition reference are unneces
sary and would be superseded. The rule attempts to avoid delay, 
which is one of the principal difficulties with reference. The 
referee is required to begin meeting with the parties in 20 days, 
65 D.(l}{a), and to act with all reasonable diligence. If the 
referee delays the proceeding, any party may ask the court for 
an order requiring the referee to act with more diligence. 
65 D. ( 1 )( b). A 1 so, the referee cannot ho 1 d his or her report to 
force payment of fees. 65 A.(2). 

Subsection 65 E.(3) is new but gives the same weight to 
the referee's findings of fact as did ORS 17.763. 

, 
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RULE 66 

SUBMITTED CONTROVERSY 

A. Submission without action. Parties to a question in 

controversy, which might have been the subject of an action 

with such parties plaintiff and defendant, may submit the ques

tion to the detennination of a court having subject matter 

jurisdiction. 

A.(1) Contents of submission. The written submission 

shall consist of an agreed statement of facts upon which the 

controversy depends, a certificate that the controversy is rea l 

and that the submission is made in good faith for the purpose 

of determining the rights of the parties, and a request for re

lief. 

A.(2) Who must sign the submission. The submission must 

be signed by al l parties or their attorneys as-provided i n 

Rule 17. 

A. (3) Effect of the submission. From the moment the 

submission is filed, the court shall treat the controversy as 

if it is an action pending after a special verdict found. The 

controversy shall be determined on the agreed case alone, but 

the court may find facts by inference from the agreed facts. 

If the statement of facts in the case is not sufficient to 

enable the court to enter judgment7 the submission shall be dis

missed or the court shall allow the filing of an additional 

statement. 
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B. Submission of pending case. An action may be submitted 

at any time before trial, subject to the same requirements and 

attended by the same results as in a submission without action t 

and in addition: 

B. (1) Pleadings deemed abandoned. Submission shall be 

an abandonment by all parties of all prior pleadings, and the 

case s ha 11 stand on the agreed case a 1 one; and 

B.(2} Provisional remedies. The submission must pro

vide for any provisional remedy which is to be continued or such 

remedy s ha 11 be de.emed wa i ved . 

COMMENT 

This rul e covers the submitted controversies in ORS chap
ter 27. Although the procedure overlaps stipulation, admissions, 
declaratory judgment, and summary judgment in some respects, 
it provides for entry of judgment ta} without pleading or sum
mons, and (b} with no trial or submission of evidence. The 
procedure did not exist at conman law and a rule is required. 

The procedure is the same as ORS chapter 27. ihe only 
changes are: (a} the submission is not verified (this conforms 
to ORCP 17)t and (b} the second sentence of 66 A.(3} was added. 
This is a c1arification taken from N.Y. C.P.L.R. § 3222 (b)(4}. 

Subsection 66 B. was taken from Iowa Code Ann. · § 678. The 
submission after suit differs from a stipulated judgment or dis
missal, because the parties agree to the facts but leave the 
decision to the court. For stipulated judgments and dismissals, 
see ORC? 54 and 67 F. 
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RULE 67 

JUDGMENTS 

A. Definitions. 11 Judgment 11 as used in these rules is the 

final determination of the rights of the parties i'n an action; 

judgment includes a decree and a final judgment entered pursuant 

to section B. or G. of this rule . 11 0rder 11 as used in these rules is 

any other determination by a court or judge which i s intermediate 

in nature. 

B. Judgment for less than all claims or parties in action; 

judgment on portion of claim exceeding counterclaim. When more 

than one claim for relief is presented in an action, whether as a 

claim, counterclaim, cross-claim, or third party claim, or when 

multiple parties are involved, the court may direct the entry of 

a final judgment as to one or more but fewer than all of the 

claims or parties only upon an express determination that there 

is no just reason for delay and upon an express direction for the 

entry of judgment. In the absence of such deter.minati'on and 

direction, any order or other form of decision, however designated, 

which adjudicates fewer than all the claims or the rights and 

liabilities of fewer than all the parties shall not terminate the 

acti on as to any of the claims or parties, and the order or other 

form of decision is subject to revision at any time before the 

entry of judgment adjudicating al l the claims and the rights and 

liabilities of all the parties. 
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C. Demand for judgment. Every judgment sha11 grant the 

relief to which the party in whose favor it is rendered is en

titled, even if such re1ief has not been demanded in the plead

ings, except: 

C.(1 ) Default. A judgment by default shall not be dif

ferent in kind from or exceed in amount that prayed for in the 

demand for judgment. However, a default judgment granting 

equitable remedies may differ in kind from or exceed in amount 

that prayed far in the demand for judgment, provided that 

reasonable notice and opportunity to be heard are given to any 

party against whom the judgment is to be entered. 

C. (2} Demand for money damages. Where a demand for judg-. 

ment is for a stated amount of money as damages ~ any judgment 

for money damages shall not exceed that amount. 

D. Judgment in action for recovery.of personal property. 

In an action to recover the possession of personal property, 

judgment for the plaintiff may be for the possession, or the 

value of the propertys in case a delivery cannot be had, and 

damages for the detention of the property. If the property has 

been delivered to the plaintiff and the defendant claims a 

return of the property, judgment for the defendant may be for 

a return of the property or the value of the property, in case 

a return cannot be had, and damages for taking and withho1ding 

the same. 
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E. Judgment in action against partnership or unincorpo-ra

ted association; judgments in action against parties jointly 

indebted. 

E.(1 ) Partnership and unincorporated associatton. Judg

ment in an action against a partnership or unincorporated 

association which is sued in any name which it has assumed or 

by which it is known may be entered against such partnership or 

association and shall bind the joint property of all of the 

partners or associates. 

E. (2) Joint obligations; effect of Judgment. In any 

action against parties jointly indebted upon a joint obligation, 

contract, or liability, judgment may be taken against less than 

all such parties and a default, dismissal, or judgment in favor 

of or against less than all of such parties in an action does not 

preclude a judgment in the same action in favor of or against the 

remaining parties. 

F. Judgment by stipulation. 

F. (1 ) Availability of judgment by stipulation. At any 

time after commencement of an action, a judgment may be given 

upon stipulation that a judgment for a specified amount or for 

a specific relief may be entered . The stipulation shall be of 

the party or parties against whom judgment is to be entered and 

the party or parties in whose favor judgment is to be entered. 

If the stipulation provides for attorney fees, costs, and dis

bursements, they may be entered as part of the judgment accord

ing to the stipulation. 
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F.(2) Filing; assent in open court. The stipulation for 

judgment may be in a writing signed by the parties, their attorneys 

or authorized representatives, whi~h writing shall be filed in 

accordance with Rule 9. The stipulation may be subjoined or ap

pended to, and part of, a proposed form of judgment. If not in 

writing, the stipulation shall be assented to by all parties 

thereto in open court. 

G. Judgment on portion of claim exceeding counterclaim. 

The court may direct entry of a final judgment as to that portion 

of any claim, which exceeds a counterclaim asserted by the party 

or parties against whom the judgment is entered, if such party or 

parties have admitted the claim and asserted a counterclaim amount

ing to less than the claim. 

COMMENT 

The definition of judgment in 67 A. is taken from ORS 18.010. 
Under ORCP 1 and 2 the reference to decree is probably unnecessary 
but is included here for clarity. The separate reference to 
special proceedings of ORS 18.010 is eliminated, as statutory 
proceedings are 11 actions 11 under ORCP 1. The definition of 11order 11 

comes from ORS 18.010(2). See ORCP 14 A. for a definition of 
11motion. 11 

Section 67 B. is identical to ORS 18.125(1 ). ORS 18.125(2) 
becomes ORCP 72 D. 

The procedural merger of law and equity creates the prob
lem of whether the unified procedure follows the former equity 
or legal rule relating to limitation of relief by the prayer of 
the complaint. Section 67 C. preserves the essential elements 
of the prior Oregon practice without reference to law or equity. 
The general rule is that of equity, where the relief accorded 
is not limited by the prayer. Recovery on default is limited to 
the prayer (ORS 18.080(a) and (b)), except for cases seeking 
equitable remedies (Kerschner v. Smith, 721 Or. 469, 236 P. 272, 
256 P. 195 (1927)) if reasonable notice and opportunity to be 
heard are given (Leonard v. Bennett, 165 Or. 157, 103 P.2d 732, 
106 P.2d 542 {1940)). Note, the limit of relief to the prayer 
applies for every default, not just defaults for failure to 
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appear. In a case where money damages are claimed, the damages 
recoverable are lim·ited to the prayer . Note that ORCP 18 B. 
requires a statement in the prayer of the amount of damages 
claimed. 

Section 67 D. is ORS 18.110. See ORCP 61 D. 

Section 67 E. addresses the problem of enforceabi l ity of 
judgments against assets held by a partnership or unincorporated 
association. Present Oregon rules address this problem through 
the device of a 11 joint debtor statute" (ORS 18 .135}. Partner
ships and associations cannot be sued as entities~ but suit must 
be brought against individual partners or members. At corm,on 
law, for partnership or association assets to be subject to a 
judgment. the judgment had to be against all partners or associa
tion members. ORS 18.135 allows an action to recover for a joint 
debt even though not all joint debtors are served . A judgment 
enforceable against partnership assets can be secured by naming 
all partners but serving less than all. 

This rule addresses the problem by the much simpler and 
more modern approach of making a partnership or unincorporated 
association suable in its own name and subject to entry of a 
judgment against the entity. To accomplish this~ a new rule 
defining capacity of partnerships or associations to be sued is 
added to Rule 26 as section B. and a new service of summons 
category is added to Rule 7. Section 67 B.(1) authorizes entry 
of a judgment against the entity which would bind the assets of 
the partnership or association. If a partner or member of an 
association is individually liable under the substantive law, an 
action against such individual could be joined with the action 
against the entity by naming the individual, as well as the entity, 
as a party and serving a separate summons and complaint directed 
to the individual. See ORCP 28. A judgment could then be entered 
against the individual parties so joined and served, as well as a 
judgment against the entity. Individual partners or members not 
so joined and served would not be subject to any individual judg
ment . 

The entity approach has a number of advantages. The approach : 

(a) avoids the necessity of difficult distinctions between 
joint and several obligations. The joint debtor statute did not 
apply to some joint partnership obligations because it was limited 
to actions based on contract. See ORS 68.270. 

(b) simplifies naming of defendants and service of process for 
partnerships and unincorporated associations with large membership. 
In some cases a defendant would find it difficult, if not impossible, 
to ascertain the names and locations of thousands of members of a 
multi-state partnership or association . Although in most cases the 
members would be subject to service of summons under ORCP 4, the dif
ficulty and expense of serving such large numbers of people could be 
prohibitive. 
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Litigation and judgment in the name of the partner
ship or association is more consistent with other treatment of 
such groups. If a partnership can own· property and have bank 
accounts in its own name, it is simpler to have judgments entered 
against that partnership in its name. 

The language used in 67 E.(1) and 26 B. was adapted from 
section 388 of the California Code of Civil Procedure. 

ORS 18. 135 referred to action against any joint obligors, 
not just partnerships or associations. This rule covers only 
the ability to create judgments enforceable against partnerships 
or assoc i a ti ans. ORS 18. 135 subjected a person, wbo was never 
actually served and perhaps not aware of a suit, to judgment 
because another joint obliger was served. From a due process 
standpoint, this is defensible for partnershi_ps and associations 
because partners and association members can be viewed as agents 
for the partnership or association. That theory would usually 
not apply to other joint obligation situations. · 

· Rule 67 E.(2) addresses a problem not specifically cov
ered under ORS 18.135. Under the conman law theories of joint 
obligations, including those of partnerships and associations, 
there was a requirement that·any judgment be against all persons 
jointly obligated. Therefore, any suit or recovery against less 
than all joint obligors extinguished the claim against the other 
joint obligors. See Ryckman v. Manerud, 68 Or. 350, 136 P. 826 
(1913); Wheatley v. Halvorson, 213 Or. 228, 323 P.2d 49 (1958}. 
The same reasoning could be extended to say a default or dismis
sa 1 against 1 ess than a 11 partners or joint debtors extinguished 
the obligation. This is inconsistent with modern concepts of 
joinder and judgments and could be an unnecessary procedural 
trap. The rule does not affect the substantive nature of the 
joint obligation but merely says there is no procedural rule that 
prohibits separate judgment. Note, 67 E. (2) is not limited to 
partnerships or joint ventures, but covers any joint obligation. 

ORS 18.135 also covered whether joint debtors could be or 
should be joined. ORCP 28 and 29 governing pennissive and 
compulsory joinder of parties already cover this and should be 
the applicable rules. The joinder aspects of ORS 18.135 are un
necessary and are eliminated. 

Section F. provides the procedure for specific submission 
to a judgment formerly referred to as confession of judgment 
after suit. ORS 26.010 through 26.040. The procedure is basical 
ly stipulation to an agreed judgment. The attorney for a part.v 
may sign the stipulation, Confessions of judgment without action 
are covered by Rule 73. 
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Section 67 G. was previously included with. defau l t judgment 
provisions as ORS 18.080(2). The judgment involved is a form of 
special final judgment, not a default judgment. Note, under 67 A. 
this is defined as a final judgment. 

15 



RULE 68 

ALLOWANCE AND TAXATION OF· 
ATiORNEY FEES, COSTS,· ANO DISBURSEMENTS 

A. Definitions. As used in this ru1 e: 

A. (l) Costs and attorney fees. •:costs 11 are fixed sums 

provided by statute, intended to indemnify a party. "Attorney 

fees 11 are the reasonable and necessary value of legal services 

rel ated to the prosecut1on or defense of an action. 

A. (2) Disbursements. 11 Disbursements 11 are reasonable 

and necessary expenses incurred in the prosecution or defense 

of an action other than for legal services, and include the 

fees of officers and witnesses, the necessary expenses of tak

ing depositions, publication of summonses or notices, the 

postage where the same are served by mail, the compensation 

of referees, the copying of any public record, book, or docu

ment used as evidence on the trial, a sum paid a person for 

executing any bond, recognizance, undertaking, stipulation, 

or other ob1 igation (.not exceeding one percent per annum cf 

the amount of the bond or other obligation), and any other 

expense specifically allowed by agreement, by these rules, or 

by other ru1e or statute. 

8. A11owance of costs and disbursements. In any 

action, costs and disbursements shall be allowed to the pre

vailing party, unless these rules or other ru1e or statute direct 

that in the particular case costs shall not be allowed to the 

prevailing party or shall be allowed to some other party, or 

un l ess the court otherwise directs . 
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If, under a special provision of these rules or any other ru l e 

or statute, a party has a right to recover costs, such party 

shall also have a right to recover disbursements. If a party is 

awarded attorney fees, such party shall not also recover the pre

vailing party costs authorized by ORS 20.070. 

C. Award of and entry of judgment for attorney fees , 

costs, and disbursements. 

C.(l) Application of this section to award of attorney 

fees. Notwithstanding Rule l C. and the procedure provided in 

any rule or statute permitting recovery of attorney fees in a 

particular case, this section governs the pleading, proof, and 

award of attorney fees, costs, and disbursements in all cases, 

re.gardl ess of the source of the right to recovery of such fees ~ 

except where: 

C.(l)(a) Subsection (2) of ORS 105.405 or paragraph (h) 

of subsection (1) of ORS 107. 105 provide the substantive right 

to such items; or 

C.(l)(b) Such items are claimed as damages arising 

prior to the action; or 

C. (l)(c) Such items are granted by order, rather than 

entered as part of a judgment. 

C. (2) Asserting claim for attorney fees. A party 

seeking attorney fees shall assert the right to recover such 

fees by alleging the facts. statute, or ru l e which provides a 
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basi s for the award of such fees in a pleading fi l ed by that 

party. A party shall not be required ·to allege a right to a 

specific amount of attorney fees; an allegation that a party 

is entitled to 11 reasonable attorney fees 11 is sufficient. If a 

party does not file a pleading and seeks judgment or dismissal 

by motion, a right to attorney fees shal l be asserted by a 

demand for attorney fees in such motion, in substantially simi

lar form to the allegations required by this subsection. Such 

allegation shall be taken as substantially denied and no respon~ 

sive pleading shall be necessary. Attqrney fees may be sought 

before the substantive right to recover such fees accrues. No 

attorney fees shall be awarded unless a right to recover such 

fee is asserted as provided in this subsection. 

C.(3) Proof. The items of attorney fees, costs, and 

disbursements shall be submitted in the manner provided by sub

section C.(4) of this rule, without proof being offered during 

the trial. 

C.(4) Award of attorney fees, costs, and disbursements; 

entry and enforcement of judgment. Attorney fees, costs, and 

disbursements shall be entered as part of the judgment as fol 

lows: 

C.(4)(a) Entry by clerk. Attorney fees , costs ,. and dis

bursements (whether the disbursement has been paid or ~at) shal l 

be entered as part of a judgment if the party claiming them: 

C.(4)(a)(i) Serves, in accordance with Rule 9 8., a veri -
. 

fied and detai l ed statement of the amount of attorney fees, costs . 
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and the disbursement s upon al l parties who are not in default for 

failure to appear, not later than 10 days after the entry of the 

judgment; and 

C. (4)(a)( ii ) Files the original statement and proof of 

service, if any, in accordance with Rule 9 C., with the court. 

C.(4)(a)(iii) For any default judgment where attorney fees 

are included in the statement referred to in subparagraph (i) of 

this paragraph, such attorney fees shall not be entered as part of 

the judgment unl ess approved by the court before such entry. 

C. (4)(b) Objections . A party may object to the al l ow

ance of attorney fees, costs , and disbursements or any part 

thereof as part of a judgment by filing and serving written 

objections to such statement, signed in accordance with 

Rule 17, not later than 15 days after the service of the 

statement of the amount of such items upon such party under 

paragraph C.(4)(a} . Objections shall be specific and may be 

founded in law or in fact and shall be deemed controverted 

without further pleading. Statements and objections may be 

amended i n accordance with Rule 23. 

C. (4)(c) Review by the court; hearing. Upon service 

and filing of timely objections, the court, without a jury, shall 

hear and determine a11 issues of law or fact raised by the statement 

and objections. Parties shal l be given a reasonable opportunity 

to present evidence and affidavits relevant to any factual issues . 

C. (4l(dl Entry by court. After the hearing the court 
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snall make a statement of the attorney fees, casts, and disburse

ments allowed, which shall be entered as a part of the judgment. 

No other findings of fact or conclusions of l aw shall be neces ... 

sary. 

C.(Sl Enforcement. Attorney fees, costs, and disburse~ 

ments entered as part of a judgment pursuant to this section 

may be enforced as part of that judgment. Upon service and 

filing of objections to the entry of attorney fees, costs, and 

disbursements as part of a judgment, pursuant to paragraph 

C.(4)(b) of this section, enforcement of that portion of the 

judgment shall be stayed until the entry of a statement of 

attorney fees, costs, and disbursements by the court pursuant 

to paragraph c.(4}(d) of this section. 

(' '6 \ 
"'• \ I Avoidance of multiple co1lection of costs, disburse-

ments, and attorney fees. 

C.(6){a) Separate judgments for separate claims. Where 

separate, final judgments are granted in one action for separate 

claims, pursuant to Rule 67 8., the court shall take such steps as 

necessary to avoid the multiple taxation of the same costs, attor

ney fees, and disbursements in more than one such judgment. 

C. (6)(b) Separate judgments for the same claim. When 

there are separate judgments entered for one claim (where separate 

actions are brought for the same claim against several parties who 

might have been joined as parties in the same action, or where 

pursuant to Rule 67 8. separate final judgments are entered against 

several parties for the same claim), costs, attorney fees. and 
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disbursements may be entered in each such judgment as provided in 

this rule, but satisfaction of one such judgment shall bar recovery 

of costs, attorney fees, or disbursements included in al l other 

judgments. 

COMMENT 

This rule is designed to create a unifonn procedure far 
determining the existence of a right to attorney fees. There has 
been substantial confusion in Oregon whether particular kinds of 
attorney fee claims must be pleaded and proved at trial, or could 
be submitted after trial. The Senate Judiciary Cormnittee of the 
1979 Legislative Assembly asked the Council to review the matter 
and to develop a unifonn method of handling attorney fees. 

This rule uses the bill of disbursements method for almost 
all attorney fee claims. The Council adopted the post trial pro
cedure because it is the simplest and separates a collateral 
controversy from the main trial. It also makes sense to deal 
with attorney fees after the case is tried. 

The rule .also develops a uniform provision for entitle
ment to costs and disbursements. This is necessary because of 
the procedural merger of law and equity. The rule is the prior 
rule in equity and for special proceedings. The rule does not 
deal with right to receive attorney fees. This was felt to be 
a substantive rather than a procedural matter. Far the same 
reason, the rule does not cover the amount of costs or fees. 

Section 68 A. of the rule retains the existing Oregon 
distinction between costs and disbursements. It also defines 
attorney fees. The disbursement definition combines ORS 20.020 
and ORS 20.055. The Council did not change the items recover
able as disbursements. Discovery deposition costs remain non
recoverable because the rule refers to 11 necessary11 deposition 
costs. 

Section 68 B. would supersede ORS 20.040, 20.060, and the 
last sentence of 20.100. The rule is the flexible standard 
fonnerly applied to equity cases. The language used was adap
ted from Michigan District Court Rule 525. 1. The second sentence 
was drafted to avoid any problem with other statutes or rules 
which refer only to a right to costs in re1iance upon ORS 20.020. 
Tne last sentence settles a question not answered under the 
prior ORS sections. 

Section 68 C.(l) makes almost all claims for attorney 
fees subject to this ru1e. There are a large number of statutes 
governing right to attorney fees. Rather than attempt to change 
the language of a1 1 the statutes, the rule simply provides a 

21 



procedure for assessing such fees no matter what source is relied 
upon as providing the right to such fees. There ar~ a few speci
fic exceptions where the rule procedure would not be appropriate, 
specifically, dissolution and partition cases. 68 C.(l)(a). 

Since the rule is designed to provide a procedure for claim-
ing and proving attorney fees which are an incident of the action, 
pre-existing attorney fees which are actually c1aimed as damages 
are excluded. 68 C.(l}(b}. The rule also applies only to costs 
and fees which are included in the judgment. Other fees and costs , 
such as discovery sanctions which are part of a court order and 
enforceable by contempt, would not be covered by the rule. 68 C. (l) (c }. 

The Council felt that a party should receive some warning 
of a potential claim for attorney fees prior to trial, even though 
the decision on amount and entitlement to these fees is postponed 
until a bi11 of disbursements is filed. Requiring a pleading al- · 
legation of a right to attorney fees in 68 C.(2} also a11ows the 
opponent to test the right to such fees by a pretrial motion. 

Subsections 68 C.(4) and (5) are based upon the existing coits 
and disbursements procedure in ORS 20.210 through 20.230~ Paragraph 
68 C.{4)(a) changes the procedure and requires service of a statement 
claiming costs, as well as disbursements and attorney fees, prior to 
entry of such costs as part of a judgment. The specific claim for 
attorney fees is inc 1 uded in the bi 11 of disbursements. Note that 
in cases including a judgment against parties, who are in default for 
failure to appear, service of the statement of costs, disbursements, 
and attorney fees is not required. A statement must be prepared and 
filed to provide a basis for assessment of these items. Also, no 
judgment for attorney fees can be entered in such default cases un
less the court approves the amount of the fees. Such approval could 
be in the form of an approved fee schedule for default cases adopted 
by the court or approval for individual cases. 

The Council increased the time for objection to the bill of 
disbursements from five days after expiration of the time to file 
the bill of disbursements to 15 days after service of the statement 
of costs, disbursements, and attorney fees. The last sentence of 
68 C. (4) (c) requiring an opportunity to present evidence on affidavits 
was added. The provision for stay of enforcement upon objection in 
68 C. (5) i s new. 

Subsection 68 C.{6) replaces ORS 20.050 and also covers the 
entry of multiple final judgments in one case. Paragraph 68 C.(6)(a) 
covers the situation where multiple judgments are entered on separate 
claims pursuant to ORCP 67 B. In such case, the court is required to 
avoid multiple taxation of the same costs, disbursements, or attorney 
fees. Paragraph 68 C.(6){b) allows entry of the same costs, dis-
bursements, and attorney fees when there are multiple judgments against 
different parties on the same claim (in the same case or in separate 
cases), but makes clear that satisfaction of the costs, attorney fees, 
and disbursements portion of one such judgment satisfies all of the 
judgments. 
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RULE 69 

DEFAULT 

A. Entry on default. When a party against whom a judg

ment for affirmative relief is sought has been served with sum

mons pursuant to Rule 7 or is otherwise subject to the jurisdic

tion of the court and has failed to plead or othenvise defend as 

provided in these rules, and these facts are made to appear by 

affidavit or otherwise, the clerk or court shal l enter the 

default of that party. 

B. Entry of default judgment. 

B.(1) Sy the clerk. The clerk upon written application 

of the party seeking judgment shall enter judgment when: 

B.(ll(a) The action arises upon contract; and 

B,(l}(b1 The claim of a party seeking judgment is for 

the recovery of a sum certain or for a sum which can by compu

tation be made certain; and 

B.(l)lc} The partr against whom judgment is sought has 

been defaulted for failure to appear; and 

B.(l}(d) The party against whom judgment is sought is 

not an infant or incompetent person and such fact is shown by 

affidavit; and 

B.(1)(e) The party seeking judgment submits an affida

vit af the amount due; and 

B.(1)(f) An affidavit pursuant to subsection B. (3 ) of 

this rule has been submitted; and 

B.(l)(g) Summons was personally served within the State 
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of Oregon upon the party , or an agent, officer, director, or 

partner of a party, against whom judgment is sought pursuant to 

Rule 7 D. (3}(a}_(i} or 7 D. (3)(.b)(_i ). 

The judgment entered by the clerk shali be for the amount 

due as shown by the affidavit, and may include costs, disburse

ments, and attorney fees entered pursuant to Rule 68. 

8.(2) By the court. In all other cases, the party 

seeking a judgment by default shall apply to the court therefor , 

but no judgment by default shall be entered against an infant 

or incompetent person unless they have a general guardian or 
they are represented in the action by another representative 

as provided in Ru1e 27. If the party against whom judgment by 

default is sought has appeared in the action, such party (or, 

if appearing by representative, such party 1s representative) 

shall be served with written notice of the application far 

judgment at least 10 days, unless shortened by the court, prior 

to the hearing on such application. If, in order to enable the 

court to enter judgment or to carry it into effect, it is 

necessary ta take an account or to determine the amount of 

damages or to establish the truth of any averment by evidence 

or to make an investigation of any other matter, the court may 

conduct such hearing or make an order of reference or order 

that issues be tried by a jury as it deems necessary and proper. 

The court may determine the truth of any matter ~pan affidavits . 

B. (3) Non-military affidavit required. No judgment by 

default shal l be entered until the filing of an affidavit 
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on behalf of the plaintiff , showing that affiant reasonably be

lieves that the defendant is not a person in military servke as 

defined in Article 1 of the 11 Soldiers 1 and Sailors• Civil Relief 

Act of 1940, 11 as amended, except upon order of the court in ac

cordance with that Act. 

C. Plaintiffs, counterclaimants, cross-claimants. The 

provisions of this rule apply whether the party entitled to the 

judgment by default is a plaintiff, a third-party plaintiff, or 

a party who has pleaded a cross-claim or counterclaim. In all 

cases a judgment by default is subject to the provisions of 

Rul e 67 B. 

0. 11 Clerk11 defined. Reference to 11 clerk 11 in this ru1e 

shall include the clerk of court or any person performing the 

auties of that office. 

COMMENT 

This rul e is a combination of ORS 18.080 and Federal 
Rule 55. Under section 69 A. all defaults by a party against 
whom judgment is sought would be covered by this rule. ORS 
18.080 referred only to failure to answer. A failure to file 
responsive pleading, or failure to appear and defend at trial, 
or an ordered default under Rule 46, would be regulated by 
this rule. Judgments of dismissal against a party seeking 
judgment are regulated by Ru1e 54. 

Section 69 B. regulates entry of judgment after default. 
Subsection 69 8.(1) is more restrictive, in allowing entry 
by the clerk, than was ORS 18.080(a). The requirements of 
claim for a sum certain and jurisdiction based upon personal 
service within the state were added. The rule was drafted to 
avoid asking the clerk to make any decisions about the exis
tence of jurisdiction or amount of the judgment. 

In all other cases the court must order the entry of a 
default judgment. Subsection 69 8.(2) is a modified form of , 
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Federal Rule 55 Cb)(2). The 1imitation on judgments against 
infants and incompetents is new. The section requires 10 
days 1 notice for any default other than failure to appear. 
The third sentence af subsection 69 B.(2) was intended to 
preserve the existing Oregon requirement for hearing before 
entry of a defau1t judgment. See State ex rel Nilsen v. 
Cushing, 253 Or. 262, 453 P.2d 945 (1969}. The fourth sentence 
specifically allows a court to use affidavits rather than re
quire testimony. Finally, the ru1 e a 11 ows the court to have a 
jury decide factual issues related to the default judgment, 
but does not require a jury in any case. ORS 18.080 did re
quire a jury, upon demand, in some circumstances. There is no 
constitutional right to a jury trial after default, and the 
Council changed the rule. Deane v. Willamette Bridge Co., 
22 Or. 167 (1892). 

Under section 69 C., the rule applies to default by any 
party against whom a claim is asserted. A separate default 
judgment against less than a11 the opposing parties would 
require a court direction for entry of judgment as provided 
in Rule 67 C. 
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RULE 70 

FORM AND ENTRY OF JUDGMENT 

A. Form. Every judgment shal l be in writing plainly 

labelled as a judgment and set forth in a separate document. A 

default or stipulated judgment may have appended or subjoined 

thereto such affidavits, certificates, motions, stipulations , 

and exhibits as may be necessary or proper in support of the 

entry thereof. No particular form of words is requfred, but 

every judgment shall specify clearly the. party or parties in 

whose favor it is given and against whom it is given and the re

lief granted or other determination of the action. The judgment 

shall be signed by the court or judge rendering such judgment, 

or,in the case of judgment entered pursuant to ORCP 69 B. (l), by 

the clerk. 

B. Entry of judgments. 

B. (1) Filing; entry; notice. All judgments shall be fi l ed 

and sha1 1 be entered by the clerk. The cl erk shal l , on the date 

judgment is entered, mail a notice of the date of entry of the 

judgment to the attorneys of record, if any, of each party who 

is not in default for failure to appear, or if a party who is not 

in default for failure to appear who does not have an attorney of 

record, to such party. The clerk also shall make a note in the 

judgment docket of the mailing. In the entry of all judgments, 

except a judgment by default under Rule 69 B.(1) , the clerk shal l 

be subject to the direction of the court. Entry of judgment sha11 

not be delayed for taxing of costs . disbursements, and attorney 

fees under Rule 68. 

27 



B. (2) Judgment effective upon entry. Notwithstanding 

ORS 3.070 or any other rule or statute, for purposes of these 

ru l es, a judgment is effective only when entered as provided 

in this ru1e. 

!3. (_3) Time for entry. The c1 erk sha 11 enter the judg

ment within 24 hours, excluding Saturdays and legal holidays, 

of the time the judgment is filed. When the clerk is unable 

to or omits to enter judgment within the time prescribed i.n 

this subsection, it may be entered any time thereafter. 

C. Submission of forms of judgment. Attorneys shall 

submit proposed forms for judgment at the direction of the 

court rendering the'judgment. Unless otherwise ordered by 

the court, any proposed fonn of judgment sha11 be served, 

five days prior to th.e submission of judgment, in accordance 

with Rule 9 B. The proposed form of judgment shall be filed 

and proof of service made in accordance wtth Rule 9 C. 

D. 11 Clerk 11 defined. Reference to 11 clerk 11 in this rule 

shall include the clerk of court or any person performing the 

duties of that office. 

COMMENT 

ihis rule deals with several aspects of the crucial 
question of identification of a judgment and its effective 
date. Rule 70 A. defines 11 judgment11 as a written document 
signed by the judge, or in the limited default area under 
69 8.(1), by the clerk. The rule also directs, as agenera1 
rule, that the judgment document be separate and plain1y lab
elled as such .. This is the approach of Federa 1 Rule 58 and 
is designed to avoid any question whether a written opinion 
or order of a court is or is not a judgment. This rule differs 
from the federal rule for default or stipulated judgments because 
supporting motions. affidavits, or stipulations may be combined 
with the judgment. The specificity of parties ~nn rPlief language 
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comes from ORS 18.030 and the statement that no particular form of 
words is required con farms to Oregon case law. Es se 1 s tyn v. Cas tee 1 ,_ 
205 Or. 344, 286 P.2d 665, 288 P.2d 214, 288 P.2d 215 (1955). 

Under section 70 B. the important question addressed is 
exactly when the judgment becomes effective. Practically, the 
choice is between entry (which is a formal entry in the court 
records by the c 1 erk, ORS 7. 030) and f i 1 i ng (which is II de 1 i very 
of the document to the clerk of the court with the intent that 
it be filed. 11

). Charco, Inc. v. Cohn, 242 Or. 566, 571, 411 P.2d 
264 (1966). See Washington Rules, 58 (b). There has been some 
confusion in the past over the effective date of a judgment. 
Most provisions in ORS refer to entry, e.g., ORS 23.030, 18.080, 
18.510, and 20.210. On several occasions, however, the Oregon 
Supreme Court has interpreted 11 entry" to mean filing. Charco, 
Inc. v. Cohn, supra; Hi hwa Commission v. Fisch-Or, Inc., 241 
Or. 412, 399 P.2d 1011, 406 P.2d 539 (1965. Because of this, 
the Council used 11 filing 11 as the point when the time limit for 
filing or acting upon motion for new trial or judgment notwith
standing the verdict begins to run. ORCP 63 D.; 64 F. and G. 

The Council felt that it was extremely important that 
the effective date of a judgment be the same for all purposes. 
The Council believed that entry was a better choice for sev
eral reasons: 

(1) The time for appeal begins to run at entry. ORS 
19.026. Change of the appeal statute would be beyond Council 
rulemaking authority. 

(2) Entry is a far more certain point. The entry is 
part of an official record, whereas filing is not itself a 
record. If the date of filing is not stamped on the document, 
the filing date may be difficult to determine. There can be 
considerable confusion when filing takes place. See 
Vandenneer v. Pacific Northwest Development, 274 Or. 221, 
223-224, 543 P.2d 868 (1976). 

(~) There is a notice provision for entry .. ORS 18.030 
requires mailing of a copy of the judgment By the clerk to all 
parties not in default. This requirement has presented substan
tial practical difficulty for clerks. This rule requires only 
notice of the date of entry to the attorney of record or party if 
there is no attorney. 

Therefore, subsection 70 B.(2) states generally that a 
judgment is only effective when entered. Note, the entry approach 
will require the modification of ORCP 63 D. and 64 F. and G. to 
change filing to entry. The reference to ORS 3.070 is necessary 
because the Charco, Inc. v. Cohn opinion refers to that statute as 
a basis for interpreting 11entry 11 to mean "filing. 11 
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Subsection 70 a.(3} is based on ORS 18.040 and 18.050. 
ORS 18.040 referred to entry 11within the day, 11 which was inter
preted to mean 24 hours. Casner v, Hoskins, 64 Or. 254. 281, 
128 P. 841, 130 P. 55 (1913). 

Section 70 C. is new but reflects existing practice. It 
was felt that submission of a form of judgment should be up to 
the court. However, if an attorney submits a form of judgment, 
it should be served on the other parties. 
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RULE 71 

RELIEF FROM JUDGMENT OR ORDER 

A. Clerical mistakes. Clerical mistakes i n judgments, 

orders, or other parts of the record and errors therein arising 

from oversight or omission may be corrected by the court at any 

time of its own initiative or on the motion of any party and 

after such notice to all parties who have appeared, if any, as 

the court orders. During the pendency of an appeal, a judgment 

may be corrected under this section only with leave of the ape1-

l ate court. 

B. Mistakes; inadvertence; excusable neglect; newly 

discovered evidence, etc. 

B. (.1) By motion. On motion and upon such tenns as are 

just, the court may relieve a party or such party•s legal 

representati.ve from a judgment for the following reasons: 

(a} mistake, inadvertence, surprise, or excusable neglect; 

(b) newly discovered evidence which by due diligence could not 

have been discovered in time to move for a new trial under 

Rule 64 F.; (c) fraud, misrepresentation, or other miscon

duct of an adverse party; (d} the judgment is void; or (e) the 

judgment has been satisfied~ released, or discharged, or a 

prior judgment upon which it is based has been reversed or 

otherwise vacated, or it is no longer equitable that the judg-

ment should Have prospective application. A motion for 

reasons (a), (b), and (c) shall be accompanied by a pleading or 

motion under Rule 21 A. which contains an assertion of a claim or 

defense. The motion shal l be made within a reasonable time, and 
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for reasons (a) , {b), and (c) not more than one year after receipt 

of notice by the moving party of the judgment. A copy of a motion 

filed within one year after the entry of the judgment shal l be 

served on all parties as provided in Rule 9, and all other motions 

filed under this rule shall be served as provided in Rule 7. A 

motion under this section does not affect the finality of a judg

ment or suspend its operation. 

B.(2) When appeal pending. With l eave of the appellate 

court, and subject to the time limitations of subsection (1) of 

this section, a motion under this section may be filed with the 

trial court during the time an· appeal from a judgment is pending 
-

before an appellate court, but no relief may be granted by the 

trial court during the pendency of an appeal. Leave to make the 

motion need not be obtained from any appellate court, except dur

ing such time as an appeal from the judgment i s actually pending 

before such court. 

C. Relief from judgment by other means . This rule does 

not l imit the inherent power of a court to modify a judgment 

within a reasonable time, or the power of a court to entertain 

an independent action to relieve a party from a judgment, or 

the power of a court to grant relief to a defendant under Rul e 

7 D. (6)(f}, or the power of a court to set aside a judgment for 

fraud upon the court. 

D. Writs and bills abolished. Wri ts of coram nobis, 

coram vobis, audita querela, bills of review, and bills in the 

nature of a bi ll. of review are abolished, and the procedure for 

obtaining any relief from a judgment shall be by motion or by 

an independent action. 
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COMMENT 

This rule is intended to provide a comprehensive procedure 
for vacating a judgment by motion to replace ORS 18. 160. The 
rule also regulates nunc pro tune entry of judgments, which are 
not covered by existing ORS sections. The rule is a modified 
form of Federal Rule 60, adapted to Oregon cases and practice. 

Section 71 A. codifies existing Oregon practice and was 
taken from Federal Ru1e 60 (a). The last sentence is not in 
the federal rule. Under existing Oregon law, a trial court 
may change a judgment during the pendency of an appeal to cor
rect the record. Caveny v. Asheim~ 202 Or. 195, 274 P.2d 281 
(1954). The appellate court should be aware of any change in 
the judgment order, particularly if there is a question whether 
the change is actually a correction of the record. 

Subsection 71 B.(1) uses the same motion procedure as ORS 
18.160. Paragraph B. (1 }(a) eliminates the requirement ·in ORS 
18.160 that the mistake be that of the moving party. This 
wou 1 d a 11 ow vacation based upon error by the tri a 1 judge. at 
least of an unusual nature, after the time for a motion for new 
trial has elapsed. Paragraph 71 B.(l)(b) explicitly authori
zes a motion based upon newly discovered evidence. Wells, 
Fargo & Co. v. Wall, 1 Or. 295 (1860). Paragraph 71 B. (l}(c) 
clarifies that fraud can be used as a basis for a motion to 
vacate. Compare Nichols v. Nichols. 174 Or. 39.0, 396, 143 
P.2d 663, 149 P.2d 572 (1944); Miller v. Miller, 228 Or. 301, 
307, 365 P.2d 86 (1961). Note, the provision differs from the 
federal rule and does not eliminate the distinction between ex
trinsic and intrinsic fraud. Paragraph 71 B.(l)(d) codifies 
cases allowing motion to vacate a void judgment. State ex rel 
Karr v. ShoreJ, 281 Or. 453,466, 575 P.2d 981 (1978). Para
graph 71 B.(1 (e) is new but simply codifies the common law 
remedy of audita querela (available in Oregon by motion invok
ing the inherent power of the court). Herrick v. Wallace, 
114 Or. 520, 236 P.2d 471 (1925). The reference to 11 no longer 
equitable 11 restates the rule that a judgment with prospective 
operation may be subject to change based upon changed condi
tions. Farmers 1 Loan Co. v. Oregon Pac. R. Co., 28 Or. 44, 
40 P. 1089 (1895). 

Subsection 71 8.(1) also explicitly requires that the party 
who makes the motion must demonstrate that a claim or defense is 
being asserted and that vacation of the judgment would not be a 
waste of time. That requirement existed for motions under ORS 
18.160. Lowe v. Institutional Investors Trust, 270 Or. 814, 817 
(1974), Washington County v. Clark, 276 Or. 33, 37 (1976). The 
requirement wouJo not maKe sense for paragrapns (d) anri (e) under 
the subsection. Dial Press v. Sisemore, 263 Or. 460 (1978). 
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The one-year time limit of URS 18. 160 is retained for para
graphs 71 B.(l)(a}, (b), and (c). The time limit is neither 
necessary nor desirable for paragraphs (d) and (e). The rule 
also requires that any motion be made in a reasonable time, which 
would be the same as the existing due diligence requirement in 
Oregon. This would not apply to ground 71 B.(l)(d). The most 
important change in the time limits is the reference to 11 fi ling, 11 

instead of granting the motion. Compliance with the time limit 
should depend upon the diligence of the moving party and not upon 
the court. 

The provisions relating to service of the motion are not in 
the federal rule and were drafted to conform to Herrick v. 
Wallace, supra, at 526. 

Under Oregon case law, during the pendency of an appeal 
the trial judge could not vacate a judgment for the reasons cov
ered in section 71 B. Caveny v. Asheim, supra. Since there 
may be a one-year time limitation for filing the motion, it should 
be possible to file such a motion in the trial court during the 
on~-year period to await disposition of the appeal; this is pro
vided by subsection 71 B.(2). Since the motion might affect the 
appellate court 1 s consideration of the case, the rule requires 
notice and leave from the appellate court. After the termination 
of the appeal there is no reason to require permission of the ap
pellate court. See Nessley v. Ladd, 30 Or. 564, 48 P. 420 (1897 ) . 

Subsection 71 8.(3) simply recognizes the other existing 
methods of seeking vacation·of judgment,. e.g., separate suit 
for equitable relief, Ore on-Washinton R. & Navi ation Co. v. 
Reid, 155 Or. 602, 65 P.2d 664 1937 , and a motion invokina 
the inherent power of a court to vacate a judgment within a· 
reasonable time. ORS 1.055; Braat v. Andrews; 266 Or. 537, 
514 P.2d 540 (1973). 

Coram nobis, coram vobis, and audita querela were common 
law procedures for vacating judgments. ·· Bills of review and 
bills in the nature of review were used by the courts of equity. 
Any grounds for vacation which could be raised by such devices 
are covered by this rule and the earlier procedures are speci
fically eliminated to avoid confusion . 
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RULE 72 

STAY OF PROCEEDINGS TO ENFORCE JUDGMENT 

A. Immediate execution; discretionary stay. Execution or 

other proceeding to enforce a judgment may issue immediately 

upon the entry of the judgment, unless the court directing entry 

of the judgment, in its discretion and on such conditions for the 

security of the adverse party as are proper, otherwise directs. 

No stay of proceedings to enforce judgment may be entered by the 

trial court under this section after the notice of appeal has been 

served and filed as provided in ORS 19.023 through 19.029 and 

during the pendency of such appeal. 

B. Other stays. This rule does not limit the right of a 

party to a stay otherwise provided for by these rules or other 

statute or rule. 

C. Stay or injunction in favor of public body. The fed

eral government, any of its public corporations or commissions, 

the state, any of its public corporations or commissions, a county ~ 

a municipal corporation, or other similar public body shall not 

be required to furnish any bond or other security when a stay is 

granted by authority of section A. of this rule in any action to 

which it is a party or is responsib l e for payment or performance • 

of the judgment. 

D. Stay of judgment as to multiple claims or multiple 

parties. When a court has ordered a final judgment under the 

conditions stated in Rule 67 B., the court may stay enforcement 

of that judgment or judgments and may prescribe such conditions 
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as are necessary to secure the benefit thereof to the party in 

whose favor the judgment is entered. 

COMMENT 

Existing ORS sections do not clearly cover stay of enforce
ment of judgment, other than providing for an automatic stay by 
the supersedeas bond. ORS 19.040, et. seq. This rule does not 
change the supersedeas bond provisions or affect the power of 
the appellate court to grant a stay pending appeal, but deals 
with the power of the tr·; a 1 court to stay enforcement of judg
ment. 

Section 72 A. is taken from Utah Rule of Civil Procedure 
62(c) and restates existing Oregon law. Helms Groover & Dubber 
Co. v. Copenhagen, 93 Or. 410, 177 P. 935 (1919). The last 
sentence is not in the Utah rule but states the existing Oregon 
rule. State ex rel Peterkort v. Bohannon, 210 Or, 215, 309 P. 
2d 800 (1957). 

Section 72 C. is new. A bond is only necessary where the 
party against whom judgment is entered might not perform. Where 
a public body would be responsible, no bond is needed. See ORS 
22.010 and 20.140. 

Section 72 D. is taken from ORS 18.125(2) . 
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RULE 73 

JUDGMENTS BY CONFESSION 

A. Judgments which may be confessed. 

A. (l ) Judgment by confession may be entered without 

action for money due in the manner prescribed by this rule. 

Such judgment may be entered in any court having jurisdiction 

over the subject matter. The application to confess judgment 

shall be .made in the county in which the defendants, or one 

of them, reside or may be found at the time of the application. 

A judgment entered by any court in any other county has no 

force or validity, notwithstanding anything in the defendant's 

statement to the contrary. 

A.(2) No judgment by confession may be entered without 

action upon a contract, obligation, or liability which ari ses 

out of the sale of goods or furnishing of services for per

sonal, family, or household use, or out of a loan or other 

extension of credit for personal, family, or household pur

poses, or upon a promissory note which is based upon such 

sale or extension of credit. 

B. Statement by defendant. A statement in writing 

must be made, signed by any party agai nst whom judgment is to 

be entered, or a person authorized to bind such party, and 

verified by oath, as follows: 

8.(1) It must authorize the entry of judgment for a 

specifi ed sum; and 
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8.(2) It,must state concisely the facts out of which it 

arose, and show·that the sum confessed therefor is justly and 

presently due. 

8.(3) It must contain a statement that the person or 

persons signing the judgment understands that it authorizes 

entry of judgment without further proceeding which would auth

orize execution to enforce payment of the judgment. 

B.(4) It must have been executed after the date or dates 

when the sums described in the statement were due. 

C. Application by plaintiff. Judgment by confession may 

be ordered by the court upon the filing of the statement re

quired by section B. of this rule. The judgment may be entered 

and enforced in the same manner and with the same effect as a 

judgment in an action. 

D. Confession by joint debtors. One or more joint debtors 

may confess a judgment for a joint debt due. Where all the 

joint debtors do not unite in the confession, the judgment shall 

be entered and enforced against only those who confessed it and 

it is not a bar to an action against the other joint debtors upon 

the same demand. 

COMMENT 

This rule retains confessions of judgment without action in 
a more limited form than ORS 26.100-26.130 but is consistent with 
existing Oregon practice and constitutional limitations. 

Under subsection 73 A.(l), the use of the device is limited 
to amounts actually due. The confession of judgment should not 
be used generally as a security device. The limiting of the place 
of entry is adapted from Ill. Stat. Ann. Ch. 110, § 50(3) (1968). 

Subsection 73 A.(2) prohibits use of the procedure in actions 
arising from consumer transactions. This is simply carrying for
ward prior legislative action which prohibited the procedure in 
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many consumer transactions. See ORS 83.670(1), 9l.745(l)(b) , 
697.733(3), and 725.050(2). The language used was adapted from 
Cal. Code of Civ. Proc. § 1132. 

Section 73 B. is new and is intended to allow confessions 
of judgments based upon agreement by the debtor after the amounts 
claimed were due and not allow confessions of judgment based upon 
a cognovit agreement in the original agreement or instrument 
creating the debt. The cognovit situation is the one most open 
to abuse and where due process may require some hearing or notice 
before entry of the judgment. Testimony received by the Council 
indicated that confessions of judgments based upon cognovit agree
ments were not used in Oregon practice, but the confession of 
judgment was needed to encourage some settlements when a debtor 
acknowledges that a debt is due but cannot pay immediately. 

Sections 73 C. and D. were adapted from N.Y. C.P.L.R. § 3218. 

RULE 74 (RESERVED) 

RULE 75 (RESERVED) 

RULE 76 (RESERVED) 

RULE 77 (RESERVED) 
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RULE 78 

ORDER OR JUDGMENT FOR SPECIFIC ACTS 

A. Judgment requiring performance considered equivalent 

thereto. A judgment requiring a party to make a conveyance, 

transfer, release, acquittance, or other like act within a 

period therein specified shall, if such party does not comply 

with the judgment 1 be deemed to be equivalent thereto. 

8. Enforcement; contempt. The court or judge thereof 

may enforce an order or judgment directing a party to perform 

a specific act by punishing the party refusing or neglecting 

to comply therewith, as for a contempt as provided in ORS 

33.010 through 33.150. 

C. Application. Section B. of thi~ rul e does not apply 

to a judgment for the payment of money, except orders and 

judgments for the payment of suit money, alimony, and money 

for support, maintenance, nurture, education, or attorney 

fees, in: 

C. (1) Actions for dissolutions of marriages . 

C. (2} Actions for separation from bed and board. 

C. (3) Proceedings under ORS 108. 110 and 108.120. 

D. Contempt proceeding. As an alternative to the 

independent proceeding contemplated by ORS 33.010 through 

33. 150, when a contempt consists of disobedience of an injunc

tion or other judgment or order of court in a civil action, 

citation for contempt may be by motion in the action in which 
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such order was made and the determination respecting punishment 

made after a show cause hearing. Provided however : 

D. (l ) Notice of the show cause hearing shal l be served 

personal ly upon the party required to show cause. 

D.(2) Punishment for contempt shall be l imited as pro

vided in ORS 33.02·0. 

0.(3) The party cited for contempt shal l have right to 

counsel as provided in ORS 33.095. 

COMMENT 

This rule was generally taken from existing ORS sections. 
Section A. is ORS 23.020(1). Section B. is ORS 23.020(2) with 
the specific reference to ORS chapter 33 added. 

Section C. was taken from ORS 23.020.(3}. The ORS language 
forbidding punishment by contempt for failure to obey a court 
"order11 was eliminated. If taken literally, it would prohibit 
enforcement of any interlocutory order for payment of money by 
contempt, e.g., discovery sanctions under Rule 46 or orders 
under Rule 36 C. See ORCP 67 A. and 68 C.(l)(c). 

Section D. is new and authorizes a motion procedure for 
contempt, as an alternative to an independent proceedinQ under 
ORS chapter 33. The motion practice was the traditional 
chancery procedure. 
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RULE 79 

TEMPORARY RESTRAINING ORDERS AND 
PRELIMINARY !NJUNCTIONS 

A. Availability generally. 

A.(1} Circumstances. Subject to the requirements of 

Rule 82 A. (1) , a temporary restraining order or preliminary 

injunction may be allowed under this rule: 

A.(l)(a) When it appears that a party is entitled to 

relief demanded in a pleading, and such relief, or any part 

thereof, consists of restraining the conmission or continuance 

of some act, the comnission or continuance of which during the 

litigation would produce i njury to the party seeking the 

relief; or 

A.(l)(b) When it appears that the party against whom a 

judgment is sought is doing or threatens, or is about to do, or 

is procuring or suffering to be done, some act in violation of 

the rights of a party seeking judgment concerning the subject 

matter of the action, and tending to render the judgment inef

fectual . This paragraph shall not apply when the provisions of 

Rule 83 F. , G.(4), and I.(2) are applicable, whether or not pro

visional rel i ef is ordered under those provisions. 

A.(2) Time. A temporary restraining order or prel imi ~ 

nary injunction under this rule may be a11owed by the court, or 

judge thereof, at any time after ccnmencement of the action and 

before judgment. 

B. Temporary restraining order. 

B. (1) Notice. A temporary restraining order may be 
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granted without written or oral notice to the adverse party or 

to such party 1 s attorney only if: 

8.(l)(a} It clearly appears from specific facts shown by 

affidavit or by a verified complaint that immediate and 

irreparabl e injury, loss, or damage will result to the appli

cant before the adverse party or the adverse party 1 s attorney 

can be heard in opposition, and 

B.(l}(b) The applicant or applicant' s attorney submtts 

an affidavit setting forth the efforts, if any, which have been 

made to notify defendant or defendant 1 s attorney of the appli

cation, including attempts to provide notice by telephone, and 

the reasons supporting the claim that notice should not be required. 

The affidavit required in this paragraph shall not be required 

for orders granted by authority of paragraphs (c), (d), (e), (f), 

or (g) of subsection (1) of ORS 107.095. 

B.(2} Contents of order. Every temporary restraining 

order granted without notice shall be endorsed wi th the date 

and hour of issuance; shall be filed forthwith; and shall define 

the inJury ana state why it i s irreparable and why the order was 

granted without notice. 

B.(2)(a) Duration. Every temporary restraining order 

shall expire by its terms within such time after entry, not to 

'exceed 10 days, as the court fixes, unless within the time so 

fixed the order, for good cause shown, is extended for a like 

period or unless the party against whom the order is directed 

consents that it may be extended for a longer period. The 

reasons for the extension shall be entered of record. 
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B.(21(b) When 10-day limit does not apply. The 10-day 

limit of paragraph B.(2}(a) does not apply to orders granted by 

authority of paragraphs (c), (d}, (e), (f), or (g) of subsec

tion (1} of ORS 107 .095. 

B. (3} Hearing on pre1 iminary injunction. In case a 

temporary restraining order is granted without notice, the 

motion for a preliminary injunction shall be set down for hear

ing at the earliest possible time and takes precedence over 

all matters except older matters of the same character. When 

the motion comes on for hearing the party who obtained the 

temporary restraining order shal l proceed with the application 

for a preliminary injunction and, if such party does not do so, 

the court shall dissolve the temporary restraining order. 

B. l4) Adverse party• s motion to dissolve or modify. On 

two days I notice (.or on shorter notice if the court so orders) 

to the party who obtained the temporary restraining order 

without notice, the adverse party may appear and move for 

dissolution or modification of such restraining order. In that 

event the court sha 11 proceed to hear and detenni ne such moti an 

as expeditiously as the ends of justice require. 

B.(5) Temporary restraining orders not extended by impli 

cation. If the adverse party actua11y appears at the time of 

the granting of the restraining order, but notice to the adverse 

party is not in accord with section C. (1) , the restraining order 

is not thereby converted into a preliminary injunction. If a 

party moves to dissolve or modify the temporary restraining order 
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as permitted by subsection B. (4) ~ and such motion is denied, the 

temporary restraining order is not thereby converted into a 

preliminary injunction. 

C. Preliminary injunction. 

C. (1) Notice. No preliminary injunction shall be issued 

without notice to the adverse party at least five days before 

the time specified for the hearing~ unless a different period 

is fixed by order of the court. 

C.(2} Consolidation of hearing wfth trial on merits. 

Before or after the commencement of the hearing of an applica

tion for preliminary injunction, the parties may stipulate that 

the trial of the action on the merits shall oe advanced and -

conso1idated with the hearing of the application. The parties 

may also stipulate that any evidence received upon an application 

for a preliminary injunction which would be admissible upon the 

trial on the merits becomes part of the record on trial and need 

not be repeated upon the trial. 

O. Form and scope of injunction or restraining order. 

Every order granting a preliminary injunction and every restrain

ing order sha11 set forth the reasons for its issuance; shall be 

specific in terms; shall describe in reasonable detail, and not 

by reference to the complaint or other document, the act or acts 

sought to be restrained; and is binding only upon the parties ta 

the action,their officers, agents, servants, employees, and at

torneys, and upon those persons in active concert or participation 
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with any of them who receive actua l notice of the order by per

sonal service or otherwise. 

E. Scope of rule. 

E. (l) This rule does not apply to a temporary restraining 

order issued by authority of ORS 107.700 to 107.720. 

E.(2) This rule does not apply to temporary restraining 

orders or preliminary injunctions granted pursuant to ORCP 83 

except for the application of section D. of this rule. 

E.(3) These rules do not modify any statute or rule of 

thi s state relating to temporary restraining orders or prelimi

nary injunctions in actions affecting employer and employee. 

F. Writ abolished. The writ of ne exeat is abolished. 

COMMENT 

This rule replaces ORS chapter 32. The existing ORS pro
visions are not complete, do not adequately distinguish between 
temporary restraining orders and preliminary injunctions, and 
have never been integrated with the provisional process pro
cedure of ORS chapter 29 (now ORCP 83). 

The grounds spelled out in subsection A.(1) are identi cal 
to ORS 32.040, except reference to a restraining order where a 
defendant threatens to remove or dispose of property has been 
eliminated. Restraining orders to prevent a defendant from 
frustrating enforcement of a future judgment by disposition of 
property are covered under the provisional remedi es procedure of 
ORCP 83 . See Huntin ton v. Coffee Associates, 43 Or. App. 595, 
603 P.2d 1183 1979 . The procedure in this rule applies either 
to the situation where the ultimate remedy sought in the case is 
a permanent injunction and the plaintiff needs immediate relief, 
or where the injunction sought to effectuate the e'lentua1 judg
ment does not consist of restraining the defendant from disposing 
of property because such property could be app1ied to satisfy 
any judgment . 

Subsection A. (.2) was taken from ORS 32.020(.l ) . 
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Sections B. and C. are adapted from Federal Rule 65(a) and 
(b ) . Paragraph B.(l)(b) was redrafted to make clear that a party 
seeking a temporary restraining order must try to inform the 
opposing party or such party's attorney of the application by 
telephone or any other possible means. An ex parte restraining order 
is authorized but only for 10 days. Under Rule 17, a complaint need 
not ce verified, but it could be verified to provide a basis for an· 
order under 79 B.(l}(a}. Paragraph B.(2)(b) makes clear that the 
10-day limit does not apply in domestic relations cases. 

Subsection B.(S) is not in the federal rule and was drafted 
to avoid the confusion discussed in Granny Goose Foods. Inc. v. 
Teamsters, 415 U.S. 423, 432 n.7 (1974). 

Subsection C.(2) differs from the federal rule; consolidation 
with trial on the merits requires agreement of the parties. 

Section D. is taken from Federal Rule 65 (d). Note, the 
bond requirements for preliminary injunctions and temporary 
restraining orders are found in ORCP 82. 

Under section E. certain preliminary injunctions are not 
covered. Subsection E.(1) covers the Family Abuse Prevention Act. 
Subsection E.(2) carries out the distinction in section A. be
tween preliminary accelerated injunctive relief and restraining 
orders designed to preserve a defendant's property to satisfy 
judgment. Subsection E. (3) is. taken from Federal Rule 65 (e) 
and is designed to avoid conflict with state and federal acts 
limiting injunctions in labor relations matters. 

The writ of ne exeat was a common law farm of restraining 
order that prevented a person from leaving the jurisdiction. It 
was explicitly abolished by ORS 34.820. 
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RULE 80 

RECEIVERS 

A. Receiver defined. A receiver is a person appointed by 

a circuit court, or judge thereof, to take charge of property d~r

ing the pendency of a civil action or upon a judgment or order 

therein 1· and to manage and dispose of it as the court may 

direct. 

8. When appointment of receiver authorized. Subject to 

the requirements of Rule 82 A.(2), a receiver may be appointed by 

a circuit court in the following cases: 

B.(.l l Provisionally to protect prooerty. Provisional

ly, before judgment, on the application of any party, when 

such party 1s right to the property, which is the subject of 

the action, and which is in the possession of an adverse 

party, is probable, and t_he property or its rents or profits 

are in danger of being lost or materially injured or impaired. 

B.(2) To effectuate judgment. After judgment to carry 

the same into effect. 

B. (3) To dispose of property, to preserve during 

appeal, or when execution unsatisfied. To dispose of the 

property according to the judgment, or to preserve it during 

the pendency of an appeal or when an execution has been re

turned unsatisfied and the debtor refuses to apply the prop

erty in satisfaction of the judgment. 

a. (4) Creditor 1 s action. In an action brought by a 
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creditor to set aside a transfer, mortgage, or conveyance of 

property on the ground of fraud or to subject property or a 

fund to the payment of a debt. 

B.(5) Attaching creditor. At the instance of an attach

ing creditor when the property attached is of a perishable 

nature or is otherwise in danger of waste, impairment, or 

destruction or where the debtor has absconded or abandoned 

the property and it is necessary to conserve or protect it, 

or to dispose of it immediately. 

B.(61 Protect, preserve, or restrain property subject 

to execution. At the instance of a judgment creditor either 

before or after the issuance of an execution to preserve, pro

tect, or prevent the transfer of property liabl e to execution 

and sale thereunder. 

B. (7) Corporations and associations; when provided by 

statute. In cases provided by statute, when a corporation or 

cooperative association has been dissolved, or is insolvent, 

or in imminent danger of insolvency, or has forfeited its 

corporate rights. 

B.(8) Corporations and associations; to protect property 

or interest of stockholders or creditors. When a corporation or 

cooperative association has been dissolved or is insolvent or 

in imminent danger of insolvency and it is necessary to protect 

the property of the corporation or cooperative association, or ta 

conserve or protect the interests of the stockholders or credi

tors. 
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(' .... .Appointment of receivers; notice. No receiver shall be 

appointed without notice to the adverse party at l east 10 days 

before the time specified for the hearing, un1 ess a di fferent 

period is fixed by order of the court. 

D. Fonn of order appointing receivers. Every order or 

judgment appointing a receiver: 

u.(1) Shall contain a reasonab1 e description cf the prop

erty inc1uded in the receivership; 

O. (2) Sha11 fix the time within which th.e receiver sha11 

f11e a report setting forth (al the property of the debtor i n 

greater detail, (b} the interests in and claims against it, and 

(c) its income-producing capacity and recommendations as to the 

best method of realizing its va1ue for the benefit of those 

entitled; 

0.(3) Shall set a time within which creditors and claim

ants shall file their claims or be barred when a general receiver 

is appointed to l iquidate and wind up affairs; and 

0. (4) May require periodic reports from the receiver. 

E. Notice to persons interested in receivership. A genera l 

receiver appointed to liquidate and wind up affairs shall under 

the direction of the court, give notice to the creditors of the 

corporation, of the partnership or association, or of the individual , 

in such manner as the court may direct, requiring such creditors 

to file their claims , duly verified, with the receiver, the 
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receiver 1 s attorney, or the cl erk of the court, within such time 

as the court directs. 

F. Special notices. 

F.(l) Reguired notice. Creditors filing claims with the 

receiver, all persons making contracts with.the receiver, all 

persons having claims against the receiver, all persons having 

any interests in receivership property, and all persons against 

whom the receiver asserts claims shall receive notice of any 

proposed action by the court affecting their rights. 

F~(2l Request for special notice. At any time after a 

receiver is appointed, any person interested in said receiver

ship as a party, creditor, or otherwise, may serve upon the 

receiver (or upon the attorney for such receiver) and file with 

the clerk a written request stating that such person desires 

special notice of any and all of the following named steps in 

the administration of said receivership: 

F.(2)(a} Filing of motions for sales, leases, or mort

gages of any property in the receivership; 

F.(2)tb) Filing of accounts; 

F.(2}(c} Filing of motions for removal or discharge of the 

receiver; and 

F.(2)(d) Such other matters as are officially requested 

and approved by the court. 

A request shall state the post office address of the person, 

or such person's attorney . 
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F.(3) Fonn and service of notices. Any notice required by 

this rule (except petitions for the sale of perishable property, 

or other personal property, the keeping of which will involve 

expense or loss) shall be addressed to.the person to be notified, 

or such.person's attorney, at their post office address, and 

deposited in the United States Post Office, with the postage 

thereon prepaid, at least five days (10 days for notices under 

section C.) before the hearing on any of the matters abov.e des

cribed; or personal service of such notice may be made on the 

person to be notified or such person 1 s attorney not less than 

five days (10 days for notices under section C.) before such 

hearing. Proof of matling or personal service must be filed 

with the clerk before the hearing. If upon the hearing it ap

pears to the satisfaction of the court that the notice has been 

regularly given, the court shall so find in its order. 

G. Termination of receiverships. A receivership may be 

terminated only upon motion served with at least 10 days' notice 

upon all parties who have appeared in the proceeding. The court 

may require that a final account and report be filed and served, 

and may provide for the filing of written objections to such 

account within a specified time. At the hearing on the motion 

to terminate, the court shall hear all objections to the final 

account and shall take such evidence as is appropriate, and 

shall make such orders as are just concerning the termination of 

the receivership, including all necessary orders on the fees and 

costs of the receivership. 
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COMMENT 

This rule clarifies the procedure for a receivership now 
covered by ORS chapter 31. It adds necessary provisions for 
notice and hearing. Although some receiverships are post judg
ment, the rule is included with provisional remedies because of 
the provisions covering pre-judgment receivership. 

Section A. is identical to ORS 31 .010. 

Section B. is exactly the same as ORS 31 . 020. Note, 
temporary receiverships to preserve a defendant 1 s property are 
governed here and not under provisional process in Rule 83. See 
ORCP 81 A.(9). It was felt that a receivership was such a 
specialized provisional remedy that it should be kept separate. 
The bond requirements for a receivership appear in ORCP 82. 

Notice to the defendant and hearing prior to a receivership 
are required by case law and are included in· section C. Anderson 
v. Robinson, 63 Or. 228, 233, 126 P. 988, 127 P. 546 (1912); 
Stacy v. McNicholas, 76 Or. 167, 183, 144 P. 96, 148 P. 67 (1915). 
There is no provision for an ex parte receivership order. In an 
emergency situation, a temporary restraining order would be avail
able under Rule 79 to protect a party until a receivership could be 
established. 

Section D. was adapted from Pennsylvania Rule of Civil Pro
cedure 1533(9) and Rhode Island Rule of Civil Procedure 66 D. 
Section E. is taken from Washington Superior Court Rule 66(c). 

Subsection F.(1) is required by Pacific Lumber Co. v. Prescott, 
40 Or. 374, 384, 67 P.2d 207 (1902). Subsections F.(2) and (3) were 
taken from Washington Superior Court Rules 66 D. and E. Section G. 
is not covered by ORS and was taken from Arizona Rule of Civil Pro
cedure 66 C. (3). Note, termination may be controlled by statute. 
See ORS 652.550. 

ORS 31.040(2) was eliminated as unnecessary, and ORS 31.050 
wou ld remain as a statute. 
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RULE 81 

DEFINITIONS; NOTICE OF LEVY'; SERVICE; 
ADVERSE CLAIMANTS 

A. Definitions. As used in Rui es 81-85, unless the con

text otherwise requires: 

A. (1) Attachment. ··Attachment" is the procedure by 

which an unsecured plaintiff obtains a judicial lien on 

defendant's property prior to judgment. 

A.(2) Bank. - "Bank11 includes commercial and savings 

banks, trust companies, savings and loan associations, and 

credit unions. 

A. (.3) Clerk. 11Clerk 11 means clerk of the court or any 

person performing the duties of that office. 

A.(4) Consumer goods. "Consumer goods 11 means consumer 

goods as defined in ORS 79.1090. 

A.(.5} Consumer transaction. "Consumer transaction 11 

means a transaction in which the defendant becomes obligated 

to pay for goods sold or leased, services rendered, or monies 

loaned , primarily for purposes of the defendant's personal, 

family, or household use. 

A. (.6} Issuing officer. 11 Issuing officer11 means any 

person who on behalf of the court is authorized to issue pro

visional process. 

A. (.7) Levy. 11 Levy11 means to create a lien upon prop

erty prior to judgment by any of the procedures provided by 

Rules 81-85 that create a l ien. 
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A. (8) Plaintiff and defendant, !'P1aintiff0 includes any 

party asserting a claim for relief whether By way of claim, 

third party claim, cross-cl a irn, or counterclaim, and 11 defendant 11 

includes any person against whom such claim is asserted. 

A. (9) Pro vi si ona 1 process. 11 Pro vi si ona 1 process II means 

attachment under Rule 84, claim and delivery under Rule 85, 

temporary restraining orders under Rule 83, preliminary injunc

tions under Rule 83, or any other legal or equitable judicial 

process or remedy which before final judgment enables a plain

tiff, or the court on behalf of the plaintiff, to take possession 

or control of, or to restrain use or disposition of, or fix a 

lien on property in which the defendant claims an interest, ex

cept an order appointing a provisional receiver under Rule 80 or 

granting a temporary restraining order or preliminary injunction 

under Rul e 79. 

A.(10) Security interest. 11 Security interest 11 means a 

lien created by agreement, as opposed to a judicial or s·tatu

tory 1 ien. 

A. (11) Sheriff. 11 Sheriff 11 includes a constabi e of a 

district or justice court. 

A.(12) Writ. A 11writ 0 i s an order by a court to a sheriff 

or other official to aid a creditor in attachment. 

B. Notice to defendant following 1evy. 

B. (1) Form of notice. 1/lhenever a plaintiff 1 evies on 
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property of a defendant, other than wages held by an employer, 

the plaintiff must cause to be promptly served on the defendant, 

in the manner provided in Rule 9 B., a notice in substantial ly 

the following form: 

IN THE ___ COURT OF THE STATE OF OREGON FOR ___ COUNTY-

Plaintiff 

v. 

Defendant 

} 
l 
) 
} 
) 
) 

~ 
) 

No. ----
NOTICE OF LEVY 

TO: (Defendant} IMPORTANT NOTICE. READ CAREFULLY. IT 
CONCERNS YOUR PROPERTY. 

1. Action was co1m1enced against you on ___ for $ __ _ 

2. To secure payment the foll owing has been 1 evi ed on: 

(E.g. : 1979 Chevro 1 et, License #ABC 123 

Savings account in Fiduciary Trust&. 

Savings Co. 

Etc.) 

3. This property will (be held by the court) (remain subject 

to a lien} while the action is pending and may be taken 

from you permanently if judgment is entered against you. 

4. You may re 1 ease the property from the 1 evy by de 1 i veri ng 

a bond to the clerk of the court. 
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If you have any questions about thi s matter, you should 

consult an attorney. 

IF YOU DO NOTHING ABOUT THIS , YOU MAY LOSE THIS PROPERTY PERMAN

ENTLY . 

Name and address of plaintiff or 
plaintiff's attorney 

B.(2} Notice of exemption. If the defendant is a natural 

person, the notice served shall also contain the following state

ment: 

SOME KINDS OF PROPERTY CANNOT BE TAKEN FROM YOU IN A 
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS 
NOTICE MAY OR MAY NOT BE THE KIND OF PROPERTY THAT 
CANNOT BE TAKEN. IF YOUR PROPERTY rs PROTECTED, YOU 
MUST TAKE ACTION IMMEDIATELY TO CLAIM THAT YOUR PROP
ERTY CANNOT BE TAKEN. IF YOU DO NOT ACT, YOU WILL 
LOSE THE PROPERTY, WHETHER OR NOT IT IS PROTECTED. 
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP
ERTY DESCRIBED IN THIS NOTICE CAN BE TAKEN IN THIS 
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TO 
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN. 

8. (3) Address of defendant unknown. Where a plaintiff 

cannot find defendant or defendant's attorney and knows of no 

address or office of defendant or defendant's attorney and with 

reasonable diligence cannot discover any address or office of 

defendant or defendant 1 s attorney and cannot serve notice upon 

defendant in any manner, plaintiff shall file an affidavit to 

that effect, and service of notice upon defendant sha ll not be 

required. 
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C. Service of notices; proof of service. 

C. (l }_ Service. Except where some other method is ex-

pressly pennitted, any notice or order to show cause required 

or permitted to be served by Rules 81-85 shall be served in 
. 

the manner in which a summons may be served. 

C.(2} Proof of service. Copies of all notices or orders 

to show cause shall be filed together wi th proof of service as 

provided in Rule 9 C. 

D. Adverse claimants. A person other than the defen

dant claiming to be the actual owner of property subject to 

provisional process, or any interest in such property, may 

move the court for an order establishing the claimant's title 

or interest, extinguishing the plaintiff' s lien, or other ap

propriate relief. After hearing: 

0.(1) Summary release of attachment. In a case where 

there is no genuine issue as to any material fact and the 

claimant is entitled to relief as a matter of law, the court 

may make an order establishing claimant's title or interest, 

extinguishing or limiting the plaintiff' s lien, or granting 

other appropriate relief. 

D.(2) Continuation of attachment. In all other cases , 

the court shal l order the provisional process continued pend

ing judgment. Such order protects the sheriff but is not an 

adjudication between the claimant and the plaintiff. 
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COMMENT 

This rule provides the general principles applicable to al l 
provisional process covered in Rules 81 through 85. 

Subsections A.(1), (2), (3), (8), (17), and (12) are new. 
Subsections A.(4), (5), and (6) were taken from ORS 29.020. Sub
section A.(7) is based on ORS 24.010(3), and subsection A.(10) 
is based on 11 U.S.C. § 101 (37). The most important definition 
is A.(9), which was adapted from ORS 29.020(5) and clarifies the 
relationship between provisional process and other temporary 
restraining orders or provisional receiverships. 

Section B. basically requires the same notices as did 
ORS 29.178, but the language of the statute was modified slightly 
and the form of notice was specified. The most important change 
is in B.(2) where the requirement that notice to individuals 
contain a list of exemptions, an explanation of the exemption 
procedure, and a reference. to the availability of forms is elimi -
nated. The Council does rot wish to discourage exemption claims, 
but felt the notice presently required for attachment was incompre
hensible and constituted a procedural trap. 

Sections C. and D. are new. Section D. is designed to pro
vide summary procedure far release of attachment which does not 
infringe jury trial rights in the dispute between the attaching 
plaintiff and a claimant. Although the claimant of the property 
would have a right to a separate action to determine title and 
right to possession, that might not be sufficient when immediate 
action is needed. Section D. allows the court, which authorized 
the provisional process, to act after summary hearing if there 
are no facts in dispute and claimant is entitled to relief. See 
ORCP 47. 

ORS 29.210 presently makes reference to a summary procedure. 
The seldom used sheriff's jury in ORS 29.210 i s eliminated. 
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RULE 82 

SECUR!TY; BONDS AND UNDERTAKINGS; 
JUSTIFICATION OF SURET!ES 

A.(1) Restraining orders; preliminary injunctions. 

A.(l)(a) No restraining order or preliminary injunction 

shall issue except upon the giving of security by the applicant, 

in such sum as the court deems proper, for the payment of such 

costs, damages, and attorney fees as may be incurred or suffered 

by any party who is found to have been wrongfully enjoined or 

restrained. 

A. (1 )( b) No security wi 11 be required under this sec ti on 

where: 

A. (1 )(b)(i) A restraining order or preliminary injunction 

is sought to protect a person from violent or threatening 

behavior; or 

A. (l)(b){ii) A restraining order or prel iminary injunction 

is sought to prevent unlawful conduct when the effect of the 

injunction is to restrict the enjoined party to avai1ab1e judicia1 

remedies. 

A. (2) Receivers. No receiver sha 11 be appointed except 

~pan the giving of security by the receiver in such sum as the 

court deems proper for the payment of any costs, damages, and 

attorney fees as may be sustained or suffered by any party due to 

the wrongful act of the receiver. 

A.(3) Attachment or claim and delivery. 

A.(3) (a) Before any property is attached under Ru l e 84 or 

taken by the sheriff under Rule 85, the plaintiff must fi1 e with 
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the c1erk a surety bond, in an amount fixed by the court, and to the 

effect that the plaintiff wi11 pay all costs that may oe adjudged to 

the defendant, and a 11 damages which the defendant may sustain oy 

reason of the attachment or taking, if the same be wrongful or 

without sufficient cause, not exceeding the sum specified in the 

bond. 

A. (3)(b) Upon motion by the defendant and a showing that 

defendant's potential costs or damages exceed the amount of the 

band, the court may require the plaintiff to give additional 

security. 

A.(3)(c ) No band shall be required before property is taken 

by the sheriff under Rule 85 if the court, in the order authoriz~ 

ing issuance of provisional process, finds that the claim for 

which probabl e cause exists is that defendant acquired the prop

erty contrary to law. 

A.(4} Other provisional process. No other provisional 

process shall issue except upon the giving of security by the 

plaintiff in such sum as the court deems proper, for payment of 

such costs, damages, and attorney fees as may be incurred or 

suffered by any party who is wrongfully damaged by such provi

sional process. 

A.(5) Form of security or band. Unless otherwi se ordered 

by the court under subsection (6} of this section, any security 

or bond provided for by these rules shall be in the form of a 

security bond issued by a corporate surety qualified by law to 

issue surety insurance as defined in ORS 731.186. 
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A. (6) Modification of security requirements by court. 

The court may waive, reduce, or limit any security or bond pro

vided by these rules, or may authorize a non-corporate surety 

bond or deposit in lieu of bond, or require other security, upon 

an ex parte showing of good cause and on such terms as may be just 

and equitable. 

S. Security; proceedings against sureties. Whenever 

these rules or other rule or statute require or permit tne 

giving of security by a party, and security is given in the 

form of a bond or stipulation or other undertak.ing with one 

or more sureties, each surety submits to the jurisdiction of 

the court and irrevocably appoints the clerk of the court as 

such surety•s agent upon whom any papers affecting the surety 1 s 

liability on the bond or undertaking may be served. Any 

surety 1 s liability may be enforced on motion without the neces

sity of an independent action. The motion and such notice of 

the motion as the court prescribes may be served on the c1erk 

of the court, who sha 11 forthwith ma i1 copies to the sureties 

i f their addresses are known. 

C. Aporovai by cierk. Except where approval by a judge 

is otherwise required, the clerk is authorized tc approve all 

undertakings, bonds, and stipulations of security given in the 

form and amount prescribed by statute, rule, or order cf the 

court, where the same are executed by a corporate surety under 

D.(2) of t hi s rul e. 
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D. Qualifications of sureties. 

D.l11 Indi-vi duals. Each i ndi vi dua 1 surety must be a 

resident of the state. Each must ce worth the sum specified in 

the undertaking, exclusive of property exempt from execution, 

and over and above a 11 just debts and 1 i abilities, except that 

where there are more than two sureties, each may oe worth a 

lesser amount if the total net worth of all of them is equal to 

twice the sum specified in the undertaking. No attorney at law, 

peace officer, clerk of any court, or other officer of any court 

is qualified to be surety on the undertaking. 

D.(2) Corporations. A corporate surety must be qualified 

by law to issue surety insurance as defined in ORS 731.186. 

E. Affidavits of sureties. 

E. (1) Individuals. The bond or undertaking must contain 

an affidavit of each surety which shal l state that such surety 

possesses the qualifications prescribed by section D. of this 

rule. 

E. C2) Corporations. ihe bond or undertaking of a corpo

rate surety must contain affidavits showing the authority of 

the agent to act for the corporation and stating that the 

corporation is qual i fied to issue surety insurance as defined 

in ORS 731. 186. 

E. (3) Service. When a bond or undertaking is given for 

the benefit of a party, a copy of such bond or undertaking 

shall be served on that party promptly in the manner prescribed 
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in Rule 9. ?roof of service thereof shall thereupon be filed 

promptly in the court in which. the bond or undertaking has been 

filed. 

F. Objections to sureties. If the party for \'Jhose bene

fit a bond or undertaking is given is not satisfied with the 

sufficiency of the sureties, that party may, within 10 days 

after the receipt of a copy of the bond ~ serve upon the party 

giving the bond, or the attorney for the party giving the bond i a 

notice that the pijrty for •.vhose benefit the bond is given objects 

to the sufficiency of such sureties. If the party for whose bene

fit the bond i s gi-ven fails to do so, that party is d·eemed to 

have waived a11 objection to the sureties. 

G. Hearing on objections to sureties. 

G. ll) Request for hear·ing. Notice of objections to a 

surety as provided in sec ti on F. sha 11 be fii ed in the f onn 

of a motion for hearing on objections to the bond. Upon demand 

of the objecting party, each surety sha 11 appear at the hearing 

of such motion and be subject to examination as to such surety•s 

pecuniary responsibility or the validity of the execution of the 

bond. Upon hearing of such motion, the court may approve or 

reject the bond as filed or require such amended, substitute, or 

additional bond as the circumstances will warrant. 

G. (.2} Information to be furnished. Sureties on any bond 

or undertaking shall furnish such information as may be required 

by the judge approving the same. 
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G.(3) Surety insurers. It shall be sufficient justifica

tion for a surety insurer when examined as to its qualifications 

to exhibit the certificate of authority issued to it by the 

Insurance Commissioner or a certified copy thereof . 

COMMENT 

The bond requirement for release of party from attachment 
lien is found in Rule 84 F. This rule has most of the bond 
requirements for provisional remedies in ORCP 79-85. See 
ORS 22.010, which provides that bonds are not required for 
certain parties. This rule also contains some general rules 
on the form of security when required and general rules for 
justification of sureties. 

Subsections A.(1) through A.(4) provide when bonds will 
be required for various provisional remedies. Paragraph A.(l)(a) 
was taken from Federal Rule 65 (c). The exceptions in A.(1 )(b) 
are those contained in ORS 32.020(3). Note, this bond require
ment would apply to injunctions and restraining orders both under 
ORCP 79 and 83. Subsection A.(2) is adapted from ORS 31 .030. 
Paragraph A.(3)(a) is taken from ORS 29.130, but the court sets 
the amount of the bond. Paragraph A.(3)(b) is new. The bond re
quirement also applies to claim and delivery as well as attachment. 
The existing provisions for claim and delivery do not require a 
bond. Paragraph A.(3)(c) is new and recognizes that a bond 
should not be required in claim and delivery when the underlying 
claim is a wrongful taking. No bond should be necessary to 
recover stolen property. See subparagraph A.(1)(b)(ii}. Since 
under ORCP 83 the court must determine that there is probable 
cause the underlying claim has validity before claim and delivery 
is possible, the basis of the claim can be easily determined. Sub
section A.(4) is new and makes clear that a bond is required for 
a11 provisional process. The definition of provisional process is 
found in ORCP 81 A.(9). 

Subsections A.(S) and A.(6) apply to all bonds required by 
the ORCP, not simply to those required by subsections A.(1) 
through A.(4) of this rule. Subsection A.(5) is new. Subsection 
A.(6) was adapted from ORS 32.020(2) .. Note, ORS chapter 22 al
lows deposit in lieu of bond without court order in some circum
stances and provides that the state, cities, or counties are not 
required to furnish bonds. 

Sections B. through G. apply to all bonds in trial level 
civil proceedings, whether required by ORCP or ORS . Section B. 
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was adapted from Federa_l Rule 65 .1 and authorizes a supplementary 
procedure to enforce the bond. The procedure is analogous to 
that provided for undertakings on appeal. ORS 19.040(3) and 
ORS 19.190(2}. This would not.prohibit an independent action 
on the bond. Loriogan v. Jackson, 229 Or. 205, 366 P.2d 723 
C,961). Sections C. through G. were adapted from Alaska Rules 
of Civi l Procedure 80 and Michigan General Court Rule 763.4. 
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RULE 83 

PROVISIONAL PROCESS 

A. Requirements for issuance. To obtain an order for 

issuance of provisional process the plaintiff sha11 cause to be 

filed with the clerk of the court from which such process is 

sought a sworn petition and any necessary supplementary affida

vits requesting specific provisional process and showing, to the 

best knowledge, information, and belief of the plaintiff or 

affiants that the action is one in which provisional process may 

issue, and: 

A.(1) The name and residence or place of business of the 

defendant; 

A.(2) Whether the underlying claim is based on a con

sumer transaction and whether provisional process in a consumer 

good is sought; 

A.(3}(a) If the provisional process sought i s claim and 

delivery, a description of the claimed property in particularity 

sufficient to make possible its identification, and the plain

tiff1s estimate of the value and location of the property; 

A.(3)(b} If the provisional process sought is a restra i n

ing order, a statement of the particular acts sought to be 

restrained; 

A. (4) Whether the plaintiff 1 s claim to provisional process 

is based upon ownership, entitlement to possession, a security 

interest or otherwise; 

A.(S} A copy or verbatim recital of any writing or portion 

of a writing, if plaintiff relies upon a writing, which evidences 
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the origin or source of the plaintiff's claim to provisional 

process; 

A.(6) Whether the claimed property is wrongfully de

tained by the defendant or another person; 

A. (7) Whether the claimed property has been taken by 

public authority for a tax, assessment, or fine; 

A. (8) If the plaintiff claims that the defendant has 

waived the. right to be heard, a copy of the writing evidencing 

such waiver and a statement of when and in what manner the 

waiver occurred; 

A.(9) If provisional process i s based on notice of a 

bulk. transfer under ORS chapter 76 or a similar statute or 

provision of law, a copy of the notice; 

A.(10) Facts, if any, which tend to establ~sh that there 

is a substantial danger that the defendant or another person 

is engaging in, or is about to engage in, conduct which would 

place the claimed property in danger of destruction, serious 

hann, concea1ment, removal from this state, or transfer to an 

innocent purchaser. 

A.(11) facts, if anr, which tend to estab11sh that 

without restraint immediate and irreparab1e in~ury, damage , or 

1oss wil1 occur; 

A. (12} Facts, if any, whi ch tend to e~tablish that 

there is substantial danger that the defendant or another person 
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probably would not comply with a temporary restraining order; 

and 

A.(13} That there is no reasonable probability that 

the defendant can establish a successful defense to the 

underlying claim. 

B. Provisional process prohibited in certain consumer 

transactions. No court shall order issuance of provisional 

process to effect attachment of a consumer good or to effect 

attachment of any property if the underlying claim is based 

on a consume·r transaction. Provisional process authorized by 

Rule 85 may issue in consumer transactions. 

C. Evidence admissible; choice of remedies available to 

court. 

C. (l) The court shall consider the affidavit or peti

tion filed under sectton A. and may consider other evidence 

including, but not limited to, an affidavit, deposition, 

exhibit, or oral testimony. 

C.(2) If from the affidavit or petition or other evi

dence, if any, the court finds that a complaint -on the underly

ing c1aim has been filed and that there is probable cause for 

sustaining the validity of the underlying claim, the court shall 

consider whether it sha11 order issuance of provisional process, 

as provided in section D. or E. of this rule, or a restrain-

ing order, a~ provided in section F. of this rul e, in addition 

to a show cause order. The finding under thi s subsection i s 
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subject to dissolution upon hearing. 

D. Effect of notice of bulk transfer. Subject to sec

tion B., if the court finds that with respect to property of 

the defendant notice of bulk transfer under ORS chapter 76 or 

a similar statute or provision of law has been given and that 

the time for possession by the transferee has not passed, the 

court shall order issuance of provisional process . 

E. Issuance of provisional process where damage ta 

property threatened. Subject to section B., if the court fi.nds 

that before hearing on a show cause order the defendant or other 

per5on in possession or control of the c1aimed property is engag

ing in, or is about to engage in, conduct wh~ch- would place the 

claimed property in danger of destruction, serious harm, conceal

:nent, removal from this state, or transfer to an innocent pur

chaser or that the defendant or other person in possession or 

contro1 of the claimed property would not comply with a temporary 

restraining order, and if Rule 82 A. has been complied with, the 

court shall order issuance of provisional process in property whi ch 

probably would be the subject of such destruction, harm, concea1-

ment, removal, transfer, or violation. 

F. Restraining order to protect oroperty. Subject to 

section B., where hearing on a show ~ause order i s pending or 

where the court finds that because of impending injury, destruc

tion, transfer, removal , or concealment of the property ~n which 

provi s ional process is sought there is probable cause to belie1Je 
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that immediate and irreparable injury, damage. or l oss ta the 

plaintiff is imminent, and if Rule 82 A. has been complied 

with, the court in its discretion may issue a temporary order 

directed to the defendant and each other person in possession 

or control of the claimed property restraining the defendant 

and each such other person from injuring, destroying, trans

ferring, removing, or otherwise disposing of property and 

requiring the defendant and each such other person to appear 

at a time and place fixed by the court and show cause why 

such restraint should not continue during pendency of the 

proceeding on the underlying claim. Such order shall conform 

to the requirements of Rule 79 D. A restraining order under 

this section does not create a lien. 

G. Appearance; hearing; service of show cause order; 

content; effect of service on person in possession of property. 

G.(1} Subject to section B.i the court shall issue an 

order directed to the defendant and each person having possession 

or control of the claimed property requiring the defendant and 

each such other person to appear for hearing at a placed fixed 

by the court and at a fixed time after the third day after 

service of the order and before the seventh day after service 

of the order to show cause why provisional process should not 

issue. Upon request of the plaintiff the hearing date may be 

set later than the seventh day. 

G.(2 ) The show cause order i ssued under subsection (1) 

of this section shall be served on the defendant and on each 

other person to whom the order is directed. 
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G. (3) The order shal l: 

G. (3)(a) State that the defendant may fil e affidavits 

with the court and may present testimony at the hearing; and 

G. (3)(b) State that if the defendant fails to appear at 

the hearing the court will order i ssuance of the specific provi

sional process sought. 

G.(4) If at the time fixed for hearing the show cause 

order under subsection (1) of this section has not been served 

on the defendant but has been served on a person in possession 

or control of the property, and if Rule 82 A. has been complied 

with, the court may restrain the person so served from injuring, 

destroying, transferring, removing, or concealing the property 

pending further order of the court or continue a temporary 

restraining order issued under section F~ Such order shall con

form to the requirements of Rule 79 D. Any restraining order 

issued under this subsection does not create a iien. 

H. Waiver; order without hearing. If after service of 

the order issued under subsection (i) of section G., the defen

dant by a writing executed by or on behalf of the defendant 

after service of the order expressly declares that defendant i s 

aware of the right to be. heard and does not want ta be heard, 

that defendant expressly waives the right to be heard, that de

fendant understands that upon signing the writing the court wi1 1 

order issuance of the provisional proces.s sought so that the 

possession or control of the claimed property will ~e taken from 

the defendant or another person, the court, subject to section 8. , 
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without hearing shall order issuance of provisional process. 

I. Authority of court on sustaining validity of underly-

ing claim; provisional process; restraining order. 

1.(1) Subject to section B., if the court on hearing 

on a show cause order issued under section G. finds that there 

is probable cause for sustaining the validity of the underlying 

claim and if Rule 82 A. has been complied with, the court shall 

order issuance of provisional process. The order shall des

cribe with particularity the provisiona l process which may be 

issued. 

r.(21 Subject to section B., if the court on hearing 

on a show cause order issued under section G. finds that there 

is probable cause for sustaining the validity of the underlying 

claim but that the provisional process sought cannot properly 

be ordered, and if Rule 82 A. has been complied with, the court 

in its discretion may continue o~ issue a restraining order of 

the nature described in section f. of this rule. If a restrain

ing order is issued., it shal I conform to the requirements of 

Rule 79 D. A restraining order under this subsection does not 

create a lien. 

COMMENT 

This rul e was taken almost verbatim from ORS 29.025 
th.rough 29.075. All provisional remedies intended to preserve 
a defendant's assets to satisfy an eventual judgment, except 
provisional receiverships covered by ORCP 80, would require an 
order by the court conforming to the procedure in this rule. 
This procedure was developed by a substantial legislative revi
sion of ORS chapter 29 in 1973 to conform to current constitu
tional requirements. 
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ihe first paragraph of section A. was rewritten slightly 
to make clear that the showing of the necessary information for 
section A. can either be in plaintiff's sworn petition or in sepa
rate affidavits submitted to support the petition. For clarity, 
paragraph A.(3)(a} was added. ORS 29.025(8) and 29.030(2] and (3) 
were eliminated because they were confusing and not very useful. 
The rule specifical1y requires an application by plaintiff, and 
the court could not issue a provisional process order on its own 
motion. 

ihe last sentence was added to B. for clarity. The exis
ting language 11 to effect attachment 11 creates the exception for 
claim and delivery. The language of C.(2) was also changed 
slightly for clarity. 

The Council eliminated ORS 29.050. The waiver authorized 
could still be no more than a printed sale contract or loan 
agreement. If there is an actual negotiated consensual waiver 
between freely contracting parties, nothing would prohibit the 
plaintiff from proving that waiver in an application for a pro
visional process order. See A. (8) . 

The cross reference to the security requirements of 
Rule 82 and form of order in Rule 79 D. were added to sections 
F. , G. , and I. 

The most important change in the provisions relating to 
restraining orders was to specify that no lien attaches to 
property subject to a restraining order. A party who wishes 
to secure a lien, as opposed to merely restraining disposition 
of the property, should use other provisional process. The 
last sentence of I.(1) is also new. 

Note, pursuant to Rule 81 C.(l}, personal service of the 
show cause order is not absolutely required. The order may be 
served in any manner in which a summons may be served. 
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RULE 84 

ATTACHMENT 

A. Actions in which attachment allowed. 

A. (l) Order for provisional process. Before a writ of 

attachment may be issued or ·any property attached by any means 

provided by this rule, the plaintiff must obtain an order under 

Rul e 83 that provisional process may issue. 

A.(2) Actions in which attachment allowed. The plain

tiff, at the time of issuing the su1TD11ons or any time after

wards, may have the property of the defendant attached, as 

security for the satisfaction of any judgment that may be re

covered, in the following cases: 

A.(2)(a} An action upon a contract, expressed or imp l ied, 

for the direct payment of money, when the contract is not 

secured by mortgage, lien ~ or pledge, or when it is so secured 

but such security has been rendered nugatory by act of the 

defendants. 

A.(2}(b) An action against a defendant not residing in 

this state to recover a sum of money as damages for breach of 

any contract, expressed or implied, other than a contract of 

marriage. 

A.(2)(c} An action against a defendant not residing in 

this state to recover a sum of money as damages for injury to 

property in this state. 

A.(3) Exception for bank. Notwithstanding subsection 

(2}, no attachment shall be issued against any bank or its prop

erty before final judgment as security for the satisfaction of 
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any judgment that may be recovered against such bank. 

8. Property that may be attached. Only the following 

kinds of property are subject to l ien or l evy before final 

judgment: · 

8. (1) 

B. (2) 

In actions in circuit court, real property;. 

Tangible personal property, including negotiable 

instruments and securities as defined in ORS 78.1020 except 

a certificate of an account or obligation or interest therein 

of a savings and loan institution; 

B. (3 l Debts. 

B. (4} The interest of a distributee of a decedent 1 s 

estate. 

C. Attachment by claim of 1ien. 

C. (1} Property subject to claim of lien . When attach· 

ment is authorized, the plaintiff may attach the fo ll owing prop

erty by filing a claim of lien: 

C. (l)(a) Defendant• s real property; or 

C. (l)(b} Personal property of the defendant in which a 

consensual security interest within ORS chapter 79. 1020 wouid 

be required to be perfected by filing a financing statement 

under ORS 79.3020. 

C. (.2} Form of claim; filing. 

C. (2) (a) Form. The claim of 1ien must be signed by the 

pla i ntiff or plaintiff 1 s attorney and must: 

C.(2}(a}(_i ) identify the action by names of parties , 

court, docket number , and judgment demanded; 
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C.(2)(a)(ii ) describe the particular property attached 

in a manner sufficient to identify it; 

C.(2)(a)(iii ) have a certified copy of the order author

izing the claim of 1ien attached to the claim of lien. 

C. (2·)(a )(iv} state that an attachment 1 i en is claimed 

on the property . 

C.(2)(.b) Filing. 

C. (2) (b) (.i) A claim of attachment 1 ien in real property 

shall be filed with the clerk of the court that authorized the 

claim and with the county clerk of the county in which the prop

erty is.located. The county clerk shall certify upon every 
claim of lien so filed the time when it was received. Upon 

receiving the claim of l ien, the county clerk shall irrmediately 

file such claim of lien in the county clerk's office, and record 

it in a boo·k to be kept for that purpose. When the c 1 aim of 

l ien is so filed for record . the lien in favor of the plaintiff 

attaches to the real property described in the claim of lien. 

Whenever such lien is discharged, the county clerk shall enter 

upon the margin of the page on which the claim of l ien i s re

corded a minute of the discharge. 

C.(2)(b)(ii } A claim of attachment lien in personal prop

erty shall be filed with the clerk of the court that authorized 

the claim of lien and in the same office or offices in which a 

financing statement would be required to be filed. A lien arises 
. 

in the property described in the claim upon a filing of the claim 

of lien. 
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D. Writ of attachment. 

0. (1) Issuance; contents; to whom directed; issuance of 

several writs. If directed by an order authorizing provisional 

process under Rule 83, the clerk shall issue a writ of attach

ment. ihe writ shall be directed to the sheriff of any county 

in which property of the defendant may be, and shall require the 

sheriff to attach and safely keep a11 the property of the 

defendant within the county not exempt from execution, or so 

much thereof as may be sufficient to satisfy the plaintiff's 

demand, the amount of which shall be stated in confonnity with 

the comp 1 a i-nt, together with costs and expenses. Several writs 

may be issued at the same time to the sheriffs of different 

counties. 

0.(.2} Manner of executing writ. The sheriff to whom 

the writ is directed and delivered shall note upon the writ the 

date of such delivery, and shall execute the writ without deiay , 

as follows: 

D. (2)(a) Personal property capab1e of manua1 delivery 

to the sheriff, and not in the possession of a third person, sha11 

be attached by taking it into the sheriff's custody. If any prop

erty attached is perishab1e, or livestock, where the cost of 

keeping is great, the sheriff sha l1 se 11 the same in the manner 

in which property is so1d on execution. The proceeds thereof 

and other property attached shall be retained by the sheriff to 

answer any judgment that may be recovered in the action, unless 

sooner subjected to execution upon another judgment. Plaintiff's 
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lien shall attach when the property i s taken into the sheriff's 

custody. 

0.(2)(b) Other personal property shall be attached by 

leaving a certified copy of the writ and a notice with the per~ 

son having possession of the same, or if it be a debt, then with 

the individual debtor, and if such debt arises out of a wage or 

salary claim against a corporate debtor then with the registered 

agent of the corporation, the president or other head of the 

corporation, vice president, secretary, cashier, assistant 

cashier or managing agent or such other person designated by the 

corporation to accept the writ and notice, or if it be rights or 

shares in the stock of an association or corporation, or inter

ests or profits thereon, then with such person or officer of the 

association or corporation as a summons is authorized to be served 

upon; provided that if it be a security, as defined in ORS 

78.1020 or a share or any other interest for which a certificate 

is outstanding the requirements of ORS 78.3170 must be satisfied. 

However, debts owing to the defendant by a bank or trust company 

or savings and loan association maintaining branch offices, or 

credits or other personal property whether or not capable of 

manual delivery, belonging to the defendant and in the possession 

of or under the control of such a bank or trust company or savings 

and loan association, shall be attached by leaving a certified 

copy of the writ and the notice with the president, vice presi

dent, treasurer, secretary, cashier, or assistant cashier of the 
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bank or trust company or savings and l oan association at the 

office or branch thereof at which the account evidencing such 

indebtedness is carried or at which the bank or trust company or 

savings and loan association has credits or other personal prop .. 

erty belonging to the defendant in its possession or under its 

control, or, if no such officers be found at such office or 

branch, by leaving a certified copy of the writ and the notice 

with the manager or assistant manager of such office or branch; 

and no attachment shall be effective as to any debt owing by 

such bank or trust company or savings and loan association if 

the account evidencing such indebtedness is carried at an office 

or branch thereof not so served, or as to any credits or other 

personal property in its possession or under its control at any 

office or branch thereof not so served, except that such service 

on the head office of any such institution shall be effective 

service upon al l offices or branches thereof located in the same 

city as the head office. Plaintiff's lien shall attach upon 

service of the copy of the writ and notice as provided in this 

subsection. 

D.(2}(c} For purposes of this section, a savings and 

loan association , including such an association doing business in 

this state and organized under the l aws of another state or of 

the United States, sha11 be deemed the debtor of a defendant to 

whom a certificate, account, or obligation, or an interest therein, 

of the association has been issued, estab1 i shed, or ~ransferred 
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and in such case the provisions of ORS 78.3170 shall not apply; 

provided, however, ownership by a defendant of reserve fund 

capital stock, or comparable equity stock, or of an interest 

therein, of any such association shall not be deemed to create 

such a relationship. 

D.(2)(d} The notice referred to in paragraph (b) of this 

subsection shall contain the name of the court, the names of 

the parties to the action, clearly specify name of the party 

or parties whose property is being garnished, provide the last 

address, if known, of each party whose property is being gar

nished, be directed to the garnishee, specify the property at

tached, whenever possible, and comply with the requirements of 

ORS 23.185. A certified copy of the order authorizing provi

sional process shal l be attached to the notice. If wages held 

by an employer are attached, a copy of the provisions of 

ORS 23.170 and 21.185 shall be included in the notice. The 

notice may contain addi ti ona 1 information to assist the gar

nishee in identifying the party whose property is being 

garnished. 

D.(2}(f) The interest of a distributee in an estate may 

be attached as provided in ORS 29.175. A plaintiff 1 s lien 

shall attach upon service of the copy of the writ and notice as 

provided in that section. 

0.(3) Procedure after garnishment. 

D. (3)(a) Liability of oarnishee; delivery of attached 

property to sheriff by garnishee. Any person, association, or 
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corporation mentioned in paragraph (b} of subsection (2) of this 

section, from the time of the service of a copy of the writ and 

notice as therein provided, shall, unless the attached property 

is delivered or attached debt is paid to the sheriff, be liable 

to the plaintiff for the amount thereof until the attachment is 

discharged or any judgment recovered by plaintiff is satisfied. 

Such property may be delivered or debt paid to the sheriff with

out suit, or at any time before a judgment against the garnishee, 

and the sheriff's receipt shall be a sufficient discharge. 

0.(3}(b} Certificate of garnishee; order for examination 

of garnishee. Whenever the sheriff, with a writ of attachment 

against the defendant, shall apply to any person or officer men

tioned in paragraph (b) of subsection (2) of this section, for 

the purpose of attaching any property mentioned therein, such 

person or officer shall furnish the sheriff with a certificate, 

designating the amount and description of any property in the 

possession of the garnishee belonging to the defendant, or any 

debt owing to the defendant, or the number of rights or shares of 

the defendant in the stock of the association or corporation, 

with any interest or profits or encumbrance thereon. The certi

ficate shall be furnished to the sheriff within five days from 

the date of service of the writ. If such person or officer 

fails to do so within the time stated, or if the certificate, 

when given, is unsatisfactory to the plaintiff, such person or 

officer may be required by the court, or judge thereof, where the 

action i s pending, to appear and be examined on oath concerning 
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the same, and disobedience to such order may be puntshed as a 

contempt. 

D.(3 ) (c) Contents of order; designation of parties . 

The order provided for in paragraph (b) of this subsection 

shall require such person or officer to appear before the court 

or judge at a time and place therein stated. !n the proceedings 

thereafter upon the order, such person or the association or 

corporation represented by such officer shall be known as the 

garnishee. 

D.(3)(d ) Restraining order against garnishee. The court 

or judge thereof may, at the time of the application of the 

plaintiff for the order provided for in paragraph (b) of thi s 

subsection, and at any time thereafter before judgment against 

the garnishee, by order restrain the garnishee from in any man

ner disposing of or injuring any of the property of the defendant, 

alleged by the plaintiff to be in the garnishee 1 s possession, 

control, or owing by the garnishee to the defendant, and dis

obedience to such order may be punished as a contempt. 

D.(3)(e) Allegations and interrogatories to the garnishee. 

After the allowance of the order provided for in paragraph (b) 

of this subsection, and before the garnishee or officer thereof 

shall be required to appear, or within a time to be specified in 

the order, the plaintiff shall serve upon the garnishee or offi 

cer thereof written allegations, and may serve written 

interrogatories, touching any of the property as to which the 

garnishee or officer thereof is required to give a certificate 

as provided in paragraph (b) of this subsection. 
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D.(3)(f) Answer of garnishee. On the day when the 

garnishee or officer thereof is required to appear, the 

garnishee or officer shall return the allegations and inter

rogatories of the plaintiff to the court or judge, with the 

written answer of the garnishee or officer, unless for good 

cause shown a further time is allowed. The answer shall be 

on oath, and shall contain a full and direct response to all 

the a 11 egations and interrogatories. 

O. (3 )(g) Campell i ng garnishee to answer; judgment for 

want of answer. If the garnishee or officer thereof fa i1 s to 

answer, the court or judge thereof, on motion of the plaintiff, 

may compel the garnishee or officer to do so, or the plaintiff 

may, at any time after the entry of judgment against the 

defendant, have judgment against the garnishee for want of 

answer. In no case shall judgment be given against the gar

nishee for a greater amount than the judgment against the 

defendant. 

D.(3)(h) Exception or reply to answer. Plaintiff may 

except to the answer of the garnishee or officer thereof for 

i nsuffi ci ency, within such time as may be prescribed or a 11 owed, 

and if the answer is adjudged insufficient, the garnishee or 

officer may be allowed to amend the answer, on such terms as may 

be proper, or judgment may be given for the !)laintiff as for want 

of answer, or such garnishee or officer may be compe11ed to :nake 

a sufficient answer. The plaintiff may reply to the who1 e or a 
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part of the answer within such time as may be prescribed or al

lowed. If the answer is not excepted or replied to within the 

time prescribed or allowed, it shall be taken to be true and 

sufficient. 

D.{3)(i) Trial. Witnesses ~ including the defendant and 

garnishee or officer thereof, may be required to appear and 

testify, and the issues shall be tried, upon proceedings against 

a garnishee, as upon the trial of an issue of fact between a 

plaintiff and defendant. 

D.(3)(j) Judgment against garnishee. If by the answer 

it shall appear, or if upon trial it shall be found, that the 

garnishee, at the time of the service of the copy of the writ 

of attachment and notice, had any property as to whi ch such 

garnishee or officer thereof is requ.ired to give a certificate, 

as provided in paragraph (b) of this subsection, beyond the 

amount admitted in the certificate, or in any amount if the 

certificate was refused, judgment may be given against the gar

nishee for the value thereof in money. 

D.(3)(k) Execution against garnishee. Executions may 

i ssue upon judgments against a garnishee as upon ordinary 

judgments between plaintiff and defendant, and costs and dis

bursements shall be allowed and recovered in li ke manner; pro

vided, however, when judgment is rendered against any garnishee, 

and the debt from the garnishee to the defendant i s not yet due, 

execution sha1 1 not issue until the debt i s due. 
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D. (3)(1) Releast of garnishment._ The clerk of any 

court in whom is vested authority to issue writs of attachment 

may issue releases of garnishments based upon writs of attach

ment issued by such clerk, whenever the plaintiff by attorney 

of record, or the plaintiff in person if there is no attor-

ney, shall file with the clerk a written request therefor. 

Such rel ease sha 11 be executed i n duplicate, under the sea 1 of 

the court or the stamp of the clerk, and may cover all or any 

portion.of the funds or property held under garnishment. One 

duplicate original of the release shall be delivered to the 

garnishee and the other duplicate original, together wi th the 

written request therefor, indorsed on the face thereof by 

attorney of record, if there be an attorney, shall be attached 

to the original writ of attachment in the same manner as the 

return of the sheriff or constable; and any pending proceedings 

in such case for the sale upon execution of any property so gar

nished sha 11 , as to a 11 property covered by the re 1 ease, there

upon be tenninated and be considered of no effect; all costs to 

be paid by the plaintiff, Upon receipt by the garnishee of the 

duplicate original release, the garnishee, and all funds or prop

erty subject to such garnishment, shall, to the extent stated in 

the release, be.released from all liability arising by reason of 

the issuance and service of the writ of attachment and notice of 

garnishment, or by reason of garnishee' s return thereon, as 

though the writ of attachment and notice of garn~shment had not 

been served. The garnishee may rely upon any s~ch release so received 
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without any obligation on the part of the garnishee to inquire 

into the authority therefor. The authority vested by this 

section in the clerk of the court to issue re l eases is not 

exclusive but is in addition to the authority of the court hav

ing jurisdiction of the cause to release, discharge, or dissolve 

attachments and garnishments. 

D.(4) Return of writ; inventory. When the writ of at

tachment has been fully executed or disch~rged, the sheriff 

shall return the same, with the sheriff's proceedings indorsed 

thereon, to the clerk of the court where the action was com

menced, and the sheriff shall make a full inventory of the prop

erty attached and return the same with the writ. 

0.(5) Indemnity to sheriff. Whenever a writ of attach

ment is delivered to the sheriff, if the sheriff has actual 

notice of any third party claim to the personal property to be 

levied on or is in doubt as to ownership of the property , or of 

encumbrances thereon, or damage to the property held that may 

result by reason of its perishable character, such sheriff may 

require the plaintiff to file with the sheriff a surety bond, 

i ndemnifying the sheriff and the sheriff 1 s bondsmen against any 

1 ass or damage by reason of the i 11 ega li ty of any ho 1 ding or 

sale on execution, or by reason of damage to any personal prop

erty held under attachment. Unless a lesser amount is acceptabl e 

to the sheriff, the bond sha 11 be in daub le the amount of the 

estimated value of the property to be seized. 
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E. Disposition of attached propertz after judgment. 

E. (1) If judgment is recovered by the plaintiff against 

the defendant, and it shall appear that property has been at

tached in the action, and has not been sold as perishable prop

erty or discharged from the attachment, the court sha 11 order 

the property to be sold to satisfy the plaintiff's demands, and 

if execution issue thereon, the sheriff shall apply the property 

attached by the sheriff or the proceeds thereof, upon the execu

tion, and if any such property or proceeds remain after satisfy

ing such execution, the sheriff shall2 upon demand, deliver the 

same to the defendant; or if the property attached has been 

rel eased from attachment by ·reason of the giving of the undertak

ing by the defendant, as provided by section F. of this rule, 

the court shall upon giving judgment against the defendant also 

give judgment in like manner and with like effect against the 

surety in such undertaking. 

E.(2) If judgment is not recovered by the pl aintiff, all 

the property attached, er the proceeds thereof, or the under

taking therefor, shall be returned to the defendant upon service 

upon the sheriff of a certified copy of the order discharging 

the attachment. 

F. Redelivery of attached property. 

F. (1) If an attachment deprives the defendant or any 

other person claiming the property of the possession or use of 

the property, the defendant or such person may obtain rede1iv

ery or possession thereof upon a court order authorizing such 
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redelivery or possession. The moving party shall file a surety 

bond undertaking, in an ·amount fixed by the court, to pay the 

value of the property or the amount of plaintiff's claim, 

whichever is less, if the same is not returned to the sheriff 

upon entry of judgment against the defendant. A motion seeking 

an order authorizing such redelivery or possession must state 

the moving party 1 s claim of the value of the attached property 

and must be served upon plaintiff as provided in Rule 9 at least 

five days prior to any hearing on such motion , unless the court 

orders otherwise. The property sha 11 be re 1 eased to the def en

dant upon the filing of the bond. 

F.(2) In an action brought upon such undertaking against 

the principal or the sureties, it shall be a defense that the 

property for which the undertaking was given did not, at the 

execution of the writ of attachment, belong to the defendant 

against whom the writ was issued. 

COMMENT 

This rule is primarily based upon the existing statutory 
provisions of ORS 29.110-29.410. 

Subsection A. (1} indicates that attachment is provisional 
process subject to Rule 83. Subsection A.(2) is identical to 
ORS 29.110. Subsection A. (3) is taken from ORS 29.410. 

Section B. is a clarification of ORS 29.140. It does not 
change the property that may be subject to attachment. 

The claim of 1 ien in section .C. is a new procedure. It 
recognizes that no writ should be required to establish an 
attachment lien on real property. It also provides a simple way 
to establish a lien on personal property subject to recording of 
a security interest. In either case, plaintiff cannot abuse the 
procedure because it is only available after the order for pro
visional process authorizes a claim of lien for specific property . 
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Section D. is taken from ORS 29.160-29.200, 29.270-29.370, 
and 29.400. The only changes are: specific references to at· 
tachment of lien in D. (2)(a) and (b) which replace ORS 29.150; 
the requirement of attaching a copy of the provisional process 
order and ORS 29.170 and 23.185 were added ta D.(2)(d}; and, · 
D.(5) is new and modelled upon ORS 23.310. 

. Section E. is ORS 29.380 and 29.390. Section F. is new 
and replaces ORS 29.220-29.250. It clarifies ~he procedure for 
redelivery bond. 

ORS 29.178 and 29.210 would be eliminated as unnecessary 
because of 81 B. and D. ORS 29.120 and 29.260 are eliminated as 
inconsistent with Rule 83. ORS 29.175 would remain as a statute. 
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RULE 85 

CLAIM AND DELIVERY 

A. Claim and delivery. In an action to recover the 

possession of personal property, the plaintiff, at any time 

after the action is conmenced and before judgment, may claim 

the immediate delivery of such property, as provided in 

Rule 83. 

B. Delivery by sheriff under provisional process 

order. The order of pro vis i ona·1 process issued by the court 

as provided in Rule 83 may require the sheriff of the county 

where the property claimed may be to take the property from 

the defendant or another person and deliver it ta the plain

tiff. 

C. Custody and delivery of property. Upon receipt 

of the order of provisional process issued by the court as 

provided in Rule 83, the sheriff shall forthwith take the 

property described in the.order, if it be in the possession 

of the defendant or another person, and retain it in the 

sheriff 1 s custody. The sheriff shall keep it.in a secure 

place, and deliver it to the party entitled thereto upon 

receiving the lawful fees far taking, and the necessary expen

ses for keeping the same. The court may waive the payment of 

such fees and expenses upon a showing of indigency. 

D. Filing of order by sheriff. The sheriff shall 

file the order, with the sheriff 1 s proceedings thereon, 

including an i nventory of the property taken, with the clerk 
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of the court in which the action is pending. within 10 days after 

taking the property; or, if the c1erk resides in another county, 

shal l mai l or forward the same within that time. 

E. Dismissal prohibited. If property is taken by the 

sheriff pursuant to this rule, the plaintiff shall not dismiss 

the action under ORCP 54 A. (1) until 30 days after such taking. 

COMMENT 

Sections A. through 0. are almost identical to existing 
ORS 29.080~.095. 

The requirement of a bond before taking is covered in 
Rule 82. ORS 29.087 is substantive and would remain as a 
statute. 

Section E. is new. After securing the property by 
claim and delivery, if the plaintiff immediately dismisses 
the action, the defendant must go to the expense of filing a 
separate action to recover 'possession even though defendant 
has a right to possession. Prohibiting dismissal gives the 
defendant sufficient time ta secure an attorney and appea~ in 
the action. 
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RULE 4 

PERSONAL JURISDICTION 

M. Personal representative. In any action against a 

personal representative to enforce a claim against the deceased 

person represented where one or more of the grounds stated in 

sections [B.] h through L. would have furnished a basis for 

jurisdiction over the deceased had the deceased been living. 

It is immaterial whether the action i s commenced during the l ife

time of the deceased. 

COMMENT 

The situation covered by section M. could ari se where 
jurisdiction is based upon section A. of thi s ru l e. 
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RULE 7 

SUMMONS 

D.(2}(c) Office service. If the person to be served main

tains an office for the conduct of business, office service may 

be made by leaving a true copy of the summons and complaint at 

such office during normal working hours with the person who is 

apparently in charge. Where office service is used, the plain

tiff, as soon as reasonably possible, shall cause to be mailed a 

true copy of the summons and complaint to the defendant at the 

def end ant' s dwe l1 i ng house or u sua 1 pl ace of abode or def end ant' s 

place of business or such other place under the circumstances 

that is most reasonably calculated to apprise the defendant of the 

existence and pendency of the action, together with a statement of 

the date; time, and place at which office service was made. For 

the purpose of computing any period of time prescribed or a 11 owed 

by these rules, office service sha ll be complete upon such mailing. 

D. (2)(d) Service by mail. Service by mail, when required 

or a11owed by this rule, sha11 be made by mailing a true copy of 

the summons and a true copy of the complaint to the defendant by 

certified or registered mail, return receipt requested. - .... . ror ... ne 

purpose of computing any period of time prescribed or a11owed by 

these rul es, service by mail shall be complete [when the regis

tered or certified mail is delivered and the return receipt 

signed or when acceptance is refused] three days after such mail

ing if the address to which it was mailed is within this state 

and seven days after mailing if the address to which it is mailed 

is outside this state. 
94 



D.(3}(b) [Corporations; limited partnerships; unincorpor~

ted associations subject to suit under common name] Corporations 

and limited partnerships. Upon a domestic or foreign corporation 

[,] or limited partnership[, or other unincorporated association 

which is subject to suit under a common name]: 

D. (3)(b)(i ) Primary service method. By personal servi ce 

or office service upon a registered agent, officer, director . 

general partner, or managing agent of the corporation[,] .9!, 

limited partnership, [or association] or by personal service upon 

any clerk on duty in the office of a registered agent. 

D. (3}(b)(ii) Alternatives. If a registered agent, offi

cer, director, gene~al partner, or managing agent cannot be found 

in the county where the action is filed, the summons may be 

served: by substituted service upon such registered agent, offi

cer, director, general partner, or managing agent; or by personal 

service on any clerk or agent of the corporation[,] or limited 

partnership(, or association] who may be found in the county 

where the action is filed; or by mailing a copy of the summons 

and complaint to the office of the registered agent or to the 

last registered office of the corporation(.] or limited partner

ship(, or association], if any, as shown by the records on file 

in the office of the Corporation Commissioner or, if the corpora

tion[,] .Q!. limited partnership(, or association] is not authorized 

to transact business in this state at the time of the transaction, 

event, or occurrence upon which the action is based occurred, to 
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the principal office or place of business of the corporation[,] or 

limited partnership[, or association], and in any case to any 

address the use of which the plaintiff knows or, on the basis of 

reasonable inquiry, has reason to believe is most likely to result 

in actual notice. 

0. (3)(e) General partnerships. Upon any general part

nership by personal service upon a partner or any agent author

ized by appointment or law ta receive service of summons fer the 

partnership. 

D.(3)(f) Other unincorporated association subject to 

suit under a common name. Upon any other unincorporated associa

t~on subject ta suit under a common name by personal service 

upon an officer, managing agent, or agent authorized by appoint

ment or 1aw ta receive service of summons for the unincorporated 

association. 

D.(3}(g) Vessel owners and charterers. Upon any foreign 

steamship owner or steamship charterer, by personal service upon a 

vessel master in such owner's or charterer's employment or any 

agent authorized by such owner or charterer to provide services to 

a vessel calling at a port in the State of Oregon, or a port in 

the State of Washington on that portion of the Columbia River form

ing a common boundary with Oregon. 

(D.(6)(g} Completion of service. For the purpose of 

computing any period of time prescribed or allowed by these rules 

service by publication sha ll be complete at the date of the last 

publication.] 
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COMMENT 

The amendment to ORCP 7 D.(2)(c) provides more flexibility 
for mailing of summons after office service. Office service may 
be used when defendant's home address cannot be determined. 

The amendment to ORCP 7 D.(2)(d) clarifies when the period 
for default begins to run after service of summons by mail. 

ORCP 7 D.(3)(b)(ii ) is amended to provide more flexibility 
for mail service. 

The new provisions of ORCP 7 D.(3)(e) and (f) are designed 
to specify a method of serving summons on a partnership or associa
tion consistent with ORCP 26 B. and 67 E. The new ORCP 7 D.(3)(g) 
provides a special agency service for defendants engaged in mari 
time commerce. 

The Council has also recommended that the legislature act 
to amend ORCP 7 D.(4)(a). See recommended Bill in Section IV of 
this report. The amendment to ORCP 7 D.(4)(a) reinstates service 
on the Department of Motor Vehicles. The amendment would provide 
a record of service and clarify when the time for default begins to 
run. The Council did not itself promulgate the amendment because 
of uncertainty whether Council rulemaking power was sufficient to 
require that the Department of Motor Vehicles accept service of 
summonses and keep the necessary records. The amendment makes the 
entire mailing responsibility fall on the plaintiff. The pattern 
is identical to substituted service or office service under ORCP 
7 D.(2)(b) and (c). The last sentence of the amendment follows the 
pattern of making service complete for the 30-day default period on 
mailing. As with substituted or office service, the date of service 
for limitations purposes is not and could not be covered by rules. 

Paragraph ORCP 7 D.(6){g) was removed because of inconsistency 
with subsection C. 
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RULE 9 

SERVICE AND FILING OF PLEADINGS 
ANO OTHER PAPERS 

B. Service; how made. Whenever under these rul es ser

vice is required or pennitted to be made upon a party repre

sented by an attorney, the service shall be made upon the 

attorney unless otherwise ordered by the court. Service upon 

the attornreyor upon a party shall be made by delivering a copy 

to such attorney or party or by mailing it to such attorney 1 s 

or party's last known address. Delivery of a copy within this 

rule means: handing it to the person to be served; or l eaving 

i t at such person's office with such person's clerk or person 

apparently in charge thereof; or, if there i s no one in charge, 

leaving it in a conspicuous place therein; or, if the office is 

closed or the person to be served has no office, leaving it at 

such person's dwelling house or usual place of abode with some 

person over 14 years of age then residing therein. Service by 

mail is compl ete upon mailing. Service of any notice or other 

paper to bring a party into contempt may an1y be upon such 

party personally. 

COMMENT 

The added language of section B. former1y appeared in 
ORS 16.810 and was inadvertently omitted from this rul e in 
1979. 
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RULE 10 

TIME 

A. Computation. In computing any period of time pre

scribed or allowed by these rules, by the local rules of any 

court, by order of court, or by any applicable statute, the 

day of the act, event, or default from which the designated 

period of time begins to run shall not be included. The last 

day of the period so computed shall be included, unless it is 

a Saturday or a legal holiday, including Sunday, in which 

event the period runs until the end of the next day which is 

not a Saturday or a legal holiday. When the period of time 

prescribed or allowed is less than 7 days, intermediate Satur

days, Sundays, and legal holidays shall be excluded in the 

computation. As used in thi s rule, 11 legal holiday11 means legal 

holiday as defined in ORS 187.010 and 187.020. 

B. Unaffected by expiration of term. The period of 

time provided for the doing of any act or the taking of any 

proceeding is not affected or limited by the continued exis

tence or expiration of a term of court. The continued exis

tence or expiration of a term of court in no way affects the 

power of a court to do any act or take any proceeding in any 

civil action which is pending before it. 

C. Additional time after service by mail. Except for 

service of summons, [w]henever a party has the right or is 

required to do some act or take some proceedings within a 
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prescribed period after the servi ce of a notice or other paper 

upon such party and the notice or paper is served by mail, 

3 days shall be added to the prescribed period. 

COMMENT 

The Council added the provision to Rul e 10 C. to avoid 
application of the additional time to service of summons. The 
service of summons by mail under ORCP 7 D. (2)(d) (as amended) 
has a built-in extension of time of at least 3 days . 
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RULE 21 

DEFENSES AND OBJECTIONS; HOW PRESENTEDi BY 
PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE 

PLEADINGS 

F. Consolidation of defenses in motion. A party who 

makes a motion under this rule may join with it any other 

motions herein provided for and then available to the party. 

If a party makes a motion under this rule, except a motion to 

dismiss for lack of jurisdiction over the person or insuffici

ency of service of surrmons or process, but omits therefrom any 

defense or objection then available to the party which this 

rule permits to be raised by motion9 the party shall not there

after make a motion based on the defense or objection so 

omitted, except a motion as provided in subsection G. [2] ill 
of this rule on any of the grounds there stated. A party may 

make one motion to dismiss for lack of jurisdiction over the 

person or insufficiency of sumnons or process or insufficiency 

of service of summons or process without consolidation of de

fenses required by this section. 

COMMENT 

When Rule 21 G. was revised by the 1979 Legislature, the 
cross reference in Rule 21 F. was not changed. 
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RULE 22 

COUNTERCLAIMS, CROSS-CLAIMS, AND 
THIRD PARTY CLAIMS 

A. Counterclaims. 

A. (1) Each defendant may set forth as many counterc1aims, 

both 1ega1 and equitable, as such-defendant may have against a 

plaintiff. 

A.(2} A counterclaim may or may not diminish or defeat 

the recovery sought by the opposing party. It may claim relief 

exceeding in amount or different in kind from that sought in 

the pleading of the apposing party. 

COMMENT. 

The new rules supersede ORS 18.100 as unnecessary in view 
of ORCP 22 A. This language is implicit in the existing rule 
but is taken from Federal Rule 13(c) to avoid any proo.lem with 
eltmination of ORS 1.8.100. 
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RULE 23 

AMENDED AND SUPPLEMENTAL PLEADINGS 

8. Amendments to conform to the evidence. When issues 

not raised by the pleadings are tried by express or implied 

consent of the parties, they shall be treated in all respects 

as if they had been raised in the pleadings. Such amendment of 

the pleadings as may be necessary to cause them to conform to 

the evidence and to raise these issues may be made upon motion 

of any party at any time, even after judgment; but failure so 

to amend does not affect the result of the trial of these issues . 

If evidence is objected to at the trial on the ground that it 

is not within the issues made by the pleadings, the court may 

a11ow the pleadings to be amended [and shall do so freely] when 

the presentation of the merits of the action will be subserved 

thereby and th.e obJecting party fails to satisfy the court that 

the admission of such evidence would prejudice such party in 

maintaining an action or defense upon the merits. The court 

may grant a continuance to enable the objecting party to meet 

such evidence. 

[D. Amendment or pleading over after motion. When a 

motion to dismiss or a motion to strike an entire pleading or 

a motion for a judgment on the pleadings under Rule 21 is 

allowed, the court may, upon such tenns as may be proper, al

low the party to file an amended pleading. If an amended 
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pleading is filed, the party filing the motion does not waive 

any defenses or abjection~ asserted against the original 

pleading by fi1ing a responsive pleading or failing to reassert 

the defenses or objections. If any motion is di sa 11 owed, the 

party filing the motion shall file a responsive pleading if 

any is required. By filing any amended pleading pursuant to 

this section, the party filing such amended pleading sha 11 

not be deemed thereby to have waived the right to cha 11 enge 

the correctness of the court's ruling.] 

[E. Amended pleading where part of pleading stricken. 

In ail cases where part of a pleading is ordered stricken, the 

court, in its discretion, may require that an amended pleading 

be filed omitting the matter ordered stricken. If an amended 

pleading is filed, the party filing the motion to strike does 

not waive any defense or abjection asserted against the original 

pleading by filing a responsive pleading or failing to reassert 

the defense o.r objection. By complying with the court I s order, 

the party filing such amended p 1 eadi ng sha 11 not be deemed thereby 

to have waived the right to cha 11 enge the correctness of the 

court 1 s rul ing upon the motion to strike.] 

COMMENT 

The wording of section 23 B. relating to amendments after 
the commencement of tria) was changed slightly to give the trial 
judge more discretion in determining whether an amendment should 
be all owed under a 11 of the circumstances. Some trial judges 
asserted that with the language that was removed, they would 
always have to al low amendment, no matter what circumstances were 
involved. 

Sections D. and E. are replaced by ORCP 25. 
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RULE 25 

EFFECT OF PROCEEDING AFTER MOTION OR AMENDMENT 

A. Amendment or pleading over after motion; non-waiver 

of defenses or objections. When a motion to dismiss or a motion 

to strike an entire pleading or a motion for a judgment on the 

pleadings under Rule 21 is allowed, the court may, upon such 

terms as may be proper, allow the party to amend the pleading. 

In all cases where part of a pleading is ordered stricken, the 

pleading shall be amended in accordance with Rule 23 F. By 

amending a pleading pursuant to this section, the party amending 

such pleading shall not be deemed thereby to have waived the 

right to challenge the correctness of the court 1 s ruling. 

B. Amendment of pleading; objections to amended pleading 

not waived. If a pleading is amended, whether pursuant to sec

tions A. or B. of Rule 23 or section A. of this rule or pursuant 

to other rule or statute, a party who has filed and received a 

court 1 s ruling on any motion directed to the preceding pleading 

does not waive any defenses or objections asserted in such motion 

by failing to reassert them against the amended pleading. 

C. Denial of motion; non-waiver by filing responsive 

pleading. If an objection or defense is raised by motion, and 

the motion is denied, the party filing the motion does not waive 

the objection or defense by filing a responsive pleading or by 
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failing to re-assert the objection or defense in the responsive 

pleading or by otherwise proceeding with the prosecution or de

fense of the action. 

COMMENT 

Sections 25 A. and B. of this new rul e inciude the provi
sions formerly found in ORCP 23 D. and E. The language used in 
sections D. and E. was not cl ear. Section 25 C. is new and wa.s 
not clearly covered by the ORCP. Although sections 25 A. and 8. 
do relate to some extent to amended pleading, section 25 C. does 
not. All three subsections basical 1y deal with the effect of pro
ceeding after motion or amendment, and it was therefore deemed 
advisable to put them together in a totally separate rule. See 
Moore v. West Lawn Memorial Park, Inc., 266 Or. 244, 512 P.2d 
1344 (1973}. 
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RULE 26 

REAL PARTY IN INTEREST ; 
CAPACITY OF PARTNERSHIPS AND 

ASSOCIATIONS 

A. Every action shall be prosecuted in the name of the 

real party in interest. An executor, administrator, guardian, 

conservator, bailee, trustee of an express trust, a party with 

whom or in whose name a contract has oeen made for the benefit 

of another, or a party authorized by statute may sue in that 

party's own name without joining the party for whose benefit 

the action is brought; and when a statute of this state so pro

vides, an action for the use or benefit of another shall be 

brought in the name of the state. No action shall be dismissed 

on the ground that it is not prosecuted in the name of the real 

party in interest until a reasonable time has been allowed after 

objection for ratification of co1T111encement of the action by, or 

joinder or substitution of, the real party in interest; and such 

ratification, joinder, or substitution shall have the same ef

fect as if the action had been commenced in the name of the real 

party in interest. 

B. Partnerships and associations. Any partnership or 

other unincorporated association, whether organized for profit 

or not, may sue in any name which it has assumed and be sued in 

any name which it has assumed or by which it is known. Any mem

ber of the partnership or other unincorporated association may 

be joined as a party in an action against the partnership or 

unincorporated association. 
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COMMENi 

The reference to conservator was added to section 26 A. for 
clarity. 

Section 26 B. provides the basis for suit of a partnership 
in its own name. This provision was taken from Ca1. Code of 
Civil Procedure§ 388. See ORCP 67 E. 
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RULE 32 

CLASS ACTIONS 

[A.(5} In an action for damages under subsection (3) of 

section B. of this ru1e, the representative parties have 

complied with the prelitigation notice provisions of section I. 

of this rule.] 

8.(3) The court finds that the questions of l aw or fact 

common to the members of the class predominate over any ques

tions affecting only individual members, and that a class 

action is superior to other available methods for the fair and 

efficient adjudication of the controversy. Common questions of 

law or fact shall not be deemed to predominate over questions 

affecting only individual members if the court finds it likely 

that final detennination of the action will require separate 

adjudications of the claims of numerous members of the class, 

unless the separate adjudications relate primarily to the calcu

lation of damages. The matters pertinent ta the findings in

clude: (a) the interest of members of the class in individually 

controlling the prosecution or defense of separate actions; 

(b) the extent and nature of any litigation concerning the con

troversy already commenced by or against members of the class; 

(c} the desirability or undesirability of concentrating the 

litigation of the claims in the particular forum; (d) the diffi

culties likely to be encountered in the management of a class 

action; [ i nciuding the feasibility of giving adequate notice;] 

(e) [the l ikelihood that the damages to be recovered by individua i 
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class members, if judgment for the class is entered, are so mini-

mal as not to warrant the intervention of the court;] whether or 

not the claims of individuai class members are insufficient in 

the amounts or interests involved, in view of the complexities 

of the issues and the expenses of the litigation, to afford sig

nificant relief to the members of the class; and (f} .after a preli~i

nary hearing or otherwise, the determination by the court that 

the probability of sustaining the claim or defense is minima1. 

[C. Court discretion. !nan action commenced pursuant to 

subsection (3) of section B. of this rule, the court shall con

sider whether justice in the action would be more efficiently 

served by maintenance of the action in lieu thereof as a class 

action pursuant to subsection (21 of section B. of this rule.] 

[D. Court order to determine maintenance of class actions. ) 

C. Determination by order whether class action to be 

maintained. 

C. (1) As soon as practicable after the commencement of 

an action brought as a class action, the court sha11 determine 

by order whether it is to be so maintained and , in action pursu

ant to subsection (.3) of section B. of this rule, the court shall 

find the_ facts specially and state separately its conc1usions 

thereon. An order under this section may ce conditional, and 

may be altered or amended before the decision on the merits. 

C.(2) Where a party has relied upon a statute or law 

which another oarty seeks to have dec1ared invalid, or where a 

party has in geed faith relied upon any legislative, judicial, or 
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administrative interpretation or regulation which would necessarily 

have to be voided or held inapplicable if another party is to pre

vail in the class action, the court may postpone a determination 

under subsection (1) of this section until the court has made a 

determination as to the validity or applicability of the statute, 

law, interpretation, or regulation. 

[E. ] ~ Dismissal or compromise of class actions; court 

approval required; when notice required. A class action shall . 

not be dismissed or compromised without the approval of the court, 

and notice of the proposed dismissal or compromise shall be given 

to all members of the class in such manner as the court directs, 

except that if the dismissal is to be without prejudice or w.ith 

prejudice against the class representative onlys then such dismi s

sal may be ordered without notice if there is a showing that no 

compensation in any form has passed directly or indirectly from 

the party opposing the class to the class representative or to 

the cl ass representative ' s attorney and that no promise to give 

any such compensation has been made. If the statute of limitations 

has run or may run against the claim of any class member, the 

court may require appropriate notice. 

[F.] .h Court authority over conduct of c1ass actions. In 

the conduct of actions to which this rule applies, the court may 

make appropriate orders which may be altered or amended as may be 

desirable: 

[F.] _h(l ) Determining the course of proceedings or pre

scribing measures to prevent undue repetition or compl ication in 

the presentation of evidence or agrument; 
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[F.J E. (2) Requiring , for the protection of the members 

of the.class or other.vise for the fair conduct of the action, 

that notice be given in such manner as the court may direct to 

some or ali of the members of any step in the action, or of the 

proposed extent of the judgment, or of the opportunity of members 

to signify whether they consider the representation fair and ade

quate, to intervene and present claims or defenses, or otherwise 

to come into the action; 

[F.] .[.(3) Imposing conditions on the representative par

ti es or on intervenors; 

[F.] .[.(4) Requiring that the pleadings be amended to 

eliminate therefrom allegations as to representation of absent 

persons, and that the action proceed accordingly; 

[F.] .[. (5) Dealing with similar procedural matters . 

(G. Notice required; content; statements of class members 

required; form; content; amount of damages; effect of failure to 

file required statement; stay of action in certain cases. !n 

any class action maintained under subsection (3) of section B. 

of this rule: 

G. (1 ) The court shall direct to the members of the class 

the best notice practicable under the circumstances. Individual 

notice shall be given to all members who can be identified through 

reasonable effort. The notice shall advise each member that: 

G.(l)(a} The court wi ll exclude such member from the 

class if such member so requests by a specified date; 

G. (1 ){b) The judgment, whether favorable or not, will 

include al1 members who do not request exclusion ; and 
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G.(l)(c) Any member who does not request exc l usion may . 

if such member desires, enter an appearance through such mem

ber's counsel.] 

F. Notice required; content; statements of class members 

may be required; form; content; effect of failure to file 

required statement. 

F.{1)(.a) Following certification, in any class action 

maintained under subsection (3) of section B. of this rule, the 

court by order, after hearing, shall direct the giving of notic~ 

to the class. 

F.(l)(b} The notice, based on the certification order and 

any amendment of the order, shall include: 

F.(l}(b)(i) a general description of the action, includ

ing the relief sought, and the names and addresses of the 

representative parties; 

F. (.1 )(b )(ii) a statement that the court wi 11 exc 1 ude any 

member of the class if such member so requests by a specified 

date. 

F. (l)(b}(iii} a description of possible financial conse

quences on the class; 

F.(l)(b}(iv} a general description of any counterclaim 

being asserted by or against the class, including the relief 

sought; 

F. ( 1) (b )(_v} a statement that the judgment, whether favor

able or not, will bind all members of the class who are not 

excluded from the action; 
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F.(l)(b)(vi) a statement that any member of the class may 

enter an appearance either personally or through counsel; 

F.(l}(b)(vii) an address to which inquiries may be 

directed; and 

F.(l)(b)(viii) other information the court deems appropri-

ate. 

F. (1 )( c) ihe order sha 11 prescribe the manner of noti fi

ca tion to be used and specify the members of the class to be 

notified. In determining the manner and form of the notice to 

be given, the court shall consider the interests of the class, 

the relief requested, the cost of notifying the members of the 

class 2 and the possible prejudice to members who do not receive 

notice. 

F.(l)(d) Each member of the class, not a reoresentative 

party, whose potential monetary recovery or liability is esti

mated to exceed $100 shall be given personal or mai 1 ed notice 

if such class member 1 s identity and whereabouts can be ascer

tained by the exercise of reasonable diligence. 

F.(1}(e} For members of the class not given personal or 

mailed notice, the court shall provide a means of notice reason

ably calculated to apprise the members of the class of the 

pendency of the action. ihe means of notice may inciude noti

fication by means of newspaper, television~ radio, posting in 

public or other places, and distribution through trade, union, 

public interest~ or other appropriate groups~ or any other means 

reasonably calculated to provide notice to class members of the 

pendency of the action. 
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F.(l)(f) The court may order a defendant who has a mailing 

1ist of c.1ass members to coop~rate with the representative parties 

in notifying the class members and may also direct that notice 

be included with a regular mailing by defendant to the class mem

bers. 

[G.] F. (2} Prior to the final entry of a judgment against 

a defendant the court [sha11] may request members of the class to 

submit a statement in a form prescribed by the court requesting 

affirmative relief which may also, where appropriate, require 

information regarding the nature of the loss, injury, claim, 

transactional relationship, or damage. The statement shall be 

designed to meet the ends of justice. In determining the form 

of the statement, the court shall consider the nature of the 

acts of the defendant, the amount of knowledge a class member 

would have about the extent of such member 1 s damages, the nature 

of the class including the probable degree of sophistication of 

its members, and the availability of relevant information from 

sources other than the individual class members. [The amount 

of damages assessed against the defendant shal l not exceed the 

tota1 amount of damages determined to be allowable by the court 

for each individual class member, assessable court costs. and 

an award of attorney fees, if any, as determined by the court.] 

[G.] £.. (3) If the court requires class members to file a 

statement reguesting affirmative relief, [F]fai 1ure of a class 



member to file a statement required by the court [will] may 

be grounds for the entry of judgment dismissing such class 

member's claim without prejudice to the right to maintain an 

individual, but not a class, action for such claim. 

[G.(4) Where a party has re1ied upon a statute or 1aw 

which another party seeks ta have declared invalid, or where a 

party has in good faith relied upon any 1 egis1ative " judicial, 

or administrative interpretation or regulation.which would neces

sarily have to be voided or held inapplicable if another party is· 

to prevail in the class action, the action shal l be stayed until 

the court has made a determination as to the validity or appli

cabi 1 i ty o.f the statute, law, interpretation, or regulation.] 

·F. (4) Unless the court orders otherwise, the plaintiffs 

shall bear the expense of notification. The court may, if 

justice requires, require that the defendant bear the expense 

of notifi~ation or may allocate the costs of notice among the 

parties if the court deter.nines there is a reasonable like1i-

rood that the plaintiffs may prevail. The court may ho1d, a prel imi

nary hearing to determine how the costs of notice should be 

apportioned. 

[H.] G. Commencement or maintenance of class actions 

regarding particular issues; division of class; subclasses. 

When appropriate: 
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[H.] .§.:_(1) An action may be brought or maintained as a class 

action with respect to particular issues; or 

(H.] .§.:_(2) A class may be divided into subclasses and each 

subclass treated as a class, and the provisions of this rule shall 

then be construed and applied accordingly. 

[I. Notice and demand required prior to corrmencement of 

action for damages. 

I.(1) Thirty days or more prior to the commencement of 

an action for damages pursuant to the provisions of subsection 

(3) of section B. of this rule, the potential plaintiffs l class 

representative shall: 

I. (l)(a) Notify the potential defendant of the particular 

alleged cause of action; and 

I.(l)(b} Demand that such person correct or rectify the 

al leged wrong. 

I.(2) Such notice shall be in writing and shall be se.nt 

by certified or registered mail, return receipt requested, to 

the place where the transaction occurred, such person 1 s princi

pal place of business within this state, or, if neither will 

effect actual notice, the office of the Secretary of State.] 

[J.] H. Limitation on maintenance of class actions far 

damages. No action for damages may be maintained under the pro

visions of sections A. [, B., and C.] and B. of this rule upon a 

showing by a defendant that all of the following exist: 

[J.] !:!.:_(1) All potential class members similarly situated 

have been identified, or a reasonable effort to identify such 
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other peop1e has been made; 

[J.] H. (2)_ All potentia l cl ass members so identified have 

been notified that upon their request the defendant wi ll make 

the appropriate compensation, correction, or remedy of the a1 -

l eged wrong; 

[J.] !!.:..(3 1 Such compensation, correction, or remedy has 

been ~ or, in a reasonable time, will be, given; and 

[J.] .!i:_(4) Such person has ceased from engaging in, or i f 

immediate cessation is impossible or unreasonably expensive 

under the circumstances, such person will, within a reasonabl e 

time, cease to engage in such methods, acts, or practices al1eged 

to be violative of the rights of potential class members. 

[K. Application of se.ctions I. and J. of this rule to 

actions for eguitable relief~ amendment of complaints for 

egui table relief to request damaaes permitted.] 

.L. Amendment of complaints for eguitable relief to 

request damages perm.itted. [An action for equitable relief 

brought under sections A., B., and C. of this rule may be com

menced without compliance with the provisions of section I. of 

this rule.] Not less than 30 days after the commencement of an 

action for equitabl e relief[, and after compliance with the pro

visions of section I. of this rul e,] the class representative 1 s 

complaint may be amended without leave of court to inc1ude a 

request for damages. The provisions of section H. of this rule 

shall be applicable if the complaint for injunctive relief is 

amended to request damages. 
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[L.] J. Limitation on maintenance of class actions for re

covery of certain statutory penalties. A class action may not 

be maintained for the recovery of statutory minimum penalties 

for any class member as provided i n ORS 646.638 or 15 U. S.C. 

1640(a} or any other similar statute. 

[M.] K. Coordination of pending class actions sharing 

common question of law or fact. 

[M.] !:._(ll(al When class actions sharing a common question 

of fact or law are pending in different courts, the presiding 

judge of any such court, upon motion of any party or on the 

court's own initiative, may request the Supreme Court to assign 

a Circuit Court, Court of Appeals, or Supreme Court judge to 

determine whether coordination of the actions is appropriate, 

and a judge shall be so assigned to make that detennination. 

[M. ] !:_(l}(b) Coordination of class actions sharing a 

common question of fact or law is appropriate if one judge 

hearing all of the actions for all purposes in a selected site 

or sites wil l promote the ends of justice taking into account 

whether the common question of fact or law is predominating 

and significant to the l itigation; the convenience of parties, 

witnesses, and counsel; the relative development of the actions 

and the work product of counsel; the efficient utilization of 

judicial facilities and personnel ; the calendar of the courts; 

the disadvantages of duplicative and inconsistent rulings, 

orders, or judgments; and the likelihood of settlement of the 

actions without further l itigation should coordination be denied . 
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[~.] f:..(2) If the assigned judge determines that 

coordination is appropriate, such judge shall order the 

actions coordinated, report that fact to tne Chief Justice 

of the Supreme Court, and the Chief Justice shall assign a 

judge to hear and determine the actions in the site or 

sites the Chief Justice deems appropriate. 

[M.] K.(3} The judge of any court in which there is 

pending an action sharing a cortunon question of fact or law with 

coordinated actions, upon motion of any party or on the 

court's own initiative, may request the judge assigned to 

hear the coo rd i na ted action for an order coo rd i na ting such 

actions. Coordination of the action pending before the judge 

so requesting sha11 be determined under the standards speci

fied in subsection (l l of this section. 

[M.] !:_(4} Pending any detennination of whether coordi na

tion is appropriate, the judge assigned to make the determina

tion may stay any action being considered for, or affecting 

any action being considered for, coordination. 

[M.] !.:_(5) Notwithstanding any other provision of l aw, 

the Supreme Court shall provide by rule the practice and pro

cedure for coordination of class actions in convenient courts, 

including provision for giving notice and presenting evidence. 

[N.J L. Judgment; inclusion of class members; descrip

tion [names]. The judgment in an action maintained as- a class 

action under subsections {1) or (2) of section B. of this rule, 

whether or not favorabl e to the class, shall include and 
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describe those whom the court finds to be members of the class. 

The judgment in an action maintained as a class action under 

subsection (3) of section B. of this rule, whether or not 

favorable to the class, shall include and specify [by name] 

those to whom the notice provfded in section [G.] F. of this 

rule was directed, and who have not requested exclusion and 

whom the court finds ta be members of the class[, and the 

judgment shall state the amount ta be recovered by each 

member J. 

[0. Attorney fees. Any award of attorney fees against 

the party opposing the class and any fee charged class mem

bers shall be reasonable and shall be set by the court.] 

M. Attorney fees, costs, di.sbursements, and litigation 

expen·ses. 

M.(l)(a) Attorney fees for representing a class are. 

subject to control of the court. 

M.(l)(b) If under an applicable provision of law a 

defendant or defendant class is entitled to attorney fees, 

costs, or disbursements from a plaintiff class, only representa

tive parties and those members of the class who have appeared 

individually are liable for those fees. If a plaintiff is 

entitled to attorney fees, costs, or disbursements from a 

defendant class, the court may apportion the fees, costs, or 

disbursements among the members of the class. 
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M.Cl)(c) If the prevailing class recovers a judgment 

that can be divided for the purpose, the court may order 

reasonable attorney fees and litigation expenses of the 

class to be paid from the recovery. 

M. (1) (d) The court may order· the adverse party to pay 

to the prevailing class its reasonable attorney fees and liti

gation expenses if permitted by law in similar cases not 

involving a class. 

M. (1 He) In determining the amount of attorney fees 

for a prevailing·class the court shall consider the following 

factors: 

M. (_ 1) (.e) (_ il the time and effort expended by the a ttor

ney in the 1 itigation, including the nature, extent, and 

quality of the services rendered; 

K. (l)(e)(ii) results achieved and benefits conferred 

upon the class; 

M.(l)(e)(iii) the magnitude. complexity, and unique

ness of the litigation; 

M.(l)(e)(iv) the contingent nature of success; and 

M.(l)(e)(v} appropriate criteria in DR 2-106 of the 

Oregon Code of Professional Responsibility. 

M.(2} Before a hearing under section C. of this ru1e 

or at any other time the court directs. the representative 

parties and the attorney for the representative parties sha 17 

file with the court, joint1y or separately: 
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M. (2)(a) a statement showing any amount paid or promised 

them by any person for the services rendered or to be rendered 

in connection with the action or for the costs and expenses of 

the litigation and the source of all of the amounts; 

M.(2)(b) a copy of any written agreement, or a summary 

of any oral agreement, between the representative parties and 

their attorney concerning financial arrangement or fees and 

M.(2}(c) a copy of any written agreement, or a summary 

of any oral agreement, by the representative parties or the 

attorney to share these amounts with any person other than 

a member, regular associate, or an ·attorney regularly of coun

sel with the law firm of the representative parties• attorney, 

This statement shall be supplemented promptly if additional 

arrangements are made. 

N. S_1;~tute of Limitations. The statute of 1 imitations 

is tolled for all class members upon the commencement of an 

action asserting a class action. The statute of limitations 

resumes running against a member of a class: 

N. (1) upon filing of an election of exclusion by such 

class member; 

N.(2) upon entry of an order of certification, or of an 

amendment thereof, eliminating the class member from the class; 

N.(3) except as to representative parties. upon entry of 

an order under section C. of this rule refusing to certify 

the class as a class action; and 

N.(4) upon dismissal of the action without an adjudication 

on the merits. 
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COMMENT 

Report of Class Action Subcor.imittee 

At the request of the Council on Court Procedures and pur
suant to a direction by the Senate Judiciary Committee of the 
1979 Legislative Assembly, this subcommittee has conducted a de
tailed review of ORCP 32 relating to class actions. The subcom
mittee has compared the Oregon rule to Federa1 Rule 23, reviewed 
current legislative trends in other states and proposals for fed
eral statutes relating to class action, and reviewed the extensive 
national literature on class actions. The subconmittee has also 
considered Oregon cases interpreting ORCP 32 and the legislative 
hi~tory of that rule~ The Council conducted a public hearing 
relating to class actions at which the testimony of 10 persons 
was received. 

The subcommittee now recommends that Rule 32 be amended 
to incorporate the proposed revisions which are attached. The 
proposed revisions are: 

(1) Elimination of prelitigation notice requirements. The sub
committee recommends that section 32 r. be eliminated9 with con
forming elimination of subsection 32 A.(5) and modifications to 
32 J. and K. This eiiminates the requirement of notice 30 days 
prior to the commencement of class actions for damages. The sub
committee felt the requirement served no useful purpose and con
tained potential for abuse. 

(2) Revision of factors to be considered in deciding pre
dominance of common uestians of law or fact. The subcommittee 
recomnends that paragraphs d and e of subsection 32 B.(3) be 
changed to eliminate the reference to notice in paragraph (d) 
(because of the proposed change in 32 G.) and by substit~tion of 
paragraph 3(g){l3} of the Uniform Class Actions Act for paragraph 
B. (3)(e) of existing Oregon Rule 32. (The Uniform Act language 
more clearly expresses the idea incorporated in paragraph B.(3)(e). ) 

(3) Elimination of subsection 32 C. The subcommittee fe1t 
this provision was of very limited utility and confusing. Anything 
covered by this subsection could already be considered under B.(3). 

{4) Clarification of provision reiating to postponement 
of certification decision to determine 1e al uestion. Subsec
tion G.,4 of the existing rule refers to a 11 stay11 of the class 
action if the outcome turns upon a point of law and the court 
wishes to consider the legal question first. Technica11y, what is 
involved is not a 11stay11 but a postponement of the certification 
ll!aring or decision.. The substance of subsection 32 G. {4) was moved 
up to subsection C.(2}. 

(5) Elimination cf requirement of individua1 notice in all 
cases. The revision would replace the existing requirement of 
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subsection 32 G. (1) with the language of section 7 of the Uni
form C1ass Actions Act (32 F.(1} of revision). The new language 
only requires individual notice for c1aims over $100 and has a 
number of provisions encouraging flexibility in the notice pro
cedure. The subcorrmittee felt that an absolute requirement of 
individual notice was too rigid and imposed an unnecessary impedi
ment to maintenance of class actions involving a large class and 
small individual claims. The subcorrmittee drafted revised para
graph F. ( 1 ) t f ) . 

(6) Elimination of mandatory requirement of claim by 
class members prior to judgment. The coITmittee changed the 
absolute requirement that class members submit claim forms in 
damage cases as a basis for judgment. The language of existing 
32 G. (2) was changed from 11 the court shall 11 to 11 the court may1' 
require such forms and by eliminating the last sentence (32 F. 
2 in revision). Confonntng changes were also made in 32 G.(3) 

and 32 N. 32 F-.(3) and 32 L. in revision). The subco1Tmittee 
felt that the requirement of a claim form in every damage. case 
was too rigid and that a judgment listing all class members and 
individual damages in every case involves an extremely complex 
and expensive form of judgment for no good reason. The subcom
mittee took no position regarding award of aggregate damages not 
identifiable to individual class members (fluid class recovery). 
The subconmittee felt this was an area better determined by the 
courts or legislature in the context of remedies and proof of 
damages. 

(7) Preliminar hearin and allocation of dama e costs. 
The proposed revision adds a new subsection, F. 4 , adapted from 
N.Y. C.P.L.K. sec~ion 904, wnich authorize~ the court, after a 
preliminary hearing,to require the defendant to pay all or part 
of the costs of initial notice to class members. Although the 
normal rule is that plaintiffs pay the costs of notice, the sub
committee felt the New York approach provided desirable flexibil
ity by allowi-ng the trial judge to require payment by defendant, 
based upon a likelihood that the plaintiff class will win. 

(8) Regulation of attorney fees. The proposed revision 
would substitute far more detailed provisions, taken from sec
tions 16 and 17 of the Uniform Class Actions Act, for section 32 
0. of the existing rule (section M. of revision). These provi
sions do not provide for or authorize award of attorney fees, not 
otherwise provided by statute or law, but have much more detailed 
provisions for court control of attorney fees and litigation ex
penses. The new language also covers liability of class members 
for fees, costs, and disbursements awards. 
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(9) New provision relating to to11ing of statute of 1imi
tations. The proposed revision adds a new section, N., which is 
taken from section 18 of the Uniform C1ass Actions Act. The 
section clarifies the effect of pendency and termination of 
class actions upon the running of the statute of limitations 
against the individual claims of class members. This is an area 
of considerab1e confusion and should be c1arified. The subcom
mittee recognizes that this provision may have substantive ele
ments, beyond the rulemaking powers of the Council, and suggests 
that it be submitted to the legislature wi th a note asking the 
1 egi s1 ature to review it in that 1 i ght. 
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RULE 36 

GENERAL PROVISIONS GOVERNING DISCOVERY 

B.(3) Tria1 preparation materials. Subject to the provi

sions of Rule 44 [and subsection 8.(4) of this rule], a party 

may obtain discovery of documents and tangible things otherwise 

discoverabl e under subsection B.(1) of this rule and prepared in 

anticipation of litigation or for trial by or for another party 

or by or for that other party 1 s representative (including an at

torney, consultant, surety, indemnitor, insurer, or agent) only 

upon a showing that the party seeking discovery has substantial 

need of the materials in the preparation of such party 1 s case 

and is unable without undue hardship to obtain the substantial 

equivalent of the materials by other means. In ordering dis

covery of such materials when the required showing has been 

made, the court shall protect against.disclosure of the mental 

impressions, conclusions, opinions, or legal theories of an at

torney or other representative of a party concerning the 1itiga

tion. 

A party may obtain, without the required showing ~ a state

ment concerning the action or its subject matter previously made 

by that party. Upon request, a party who is not a party may 

obtain, without the required showing, a statement concerning the 

action or its subject matter previously made by that person. If 

the request is refused, the person or party requesting the state

ment may move for a court order. The provisions of Rule 46 A. (4) 

apply to the award of expenses incurred in relation to the motion. 
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For purposes of this subsection, a statement previously made is 

(a) a written statement signed or otherwise adopted or approved 

by the person making it, or (b) a stenographic, mechanical. elec-

·trical, or other recording. or a transcription thereof, which is 

a substantially verbatim recital of an oral statement by the per

son making it and contemporaneous ly recorded. 

COMMENT 

The cross reference to subsection 36 B.(4} in subsection 
36 B. (31 was inadvertently not eliminated when the 1979 Legis
lature deleted subsection B.(4}. 
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RULE 39 

DEPOSITIONS UPON ORAL EXAMINATION 

F. Submission to witness; changes; statement. 

F.(1) Necessity of submission to witness for examination. 

When the testimony is taken by stenographic means, or is recorded 

by other than stenographic means as provided in subsection C.(4) 

of this rule, and if [the transcription or recording is to be 

used at any proceeding in the action or if any party requests 

that the transcription or recording thereof be filed with the 

court, such transcription or recording shall be submitted to 

the witness for examination, unless such examination is waived by 

the witness and by the parties.] any party or the witness so re

quests at the time the deposition is taken, the recording or 

transcription shall be submitted to the witness for examination, 

changes, if any, and statement of correctness. With leave of 

court such request may be made by a party or witness at any time 

before trial. 

F.(2) Procedure after examination. Any changes which the 

witness desires to make shall be entered upon the transcription 

or stated in a writing to accompany the recording by the party 

taking the deposition, together with a statement of the reasons 

given by the witness for making them. Notice of such changes and 

reasons shall promptly be served upon all parties by the party 

taking the deposition. The witness shall then state in writing 

that the transcription or recording is correct subject to the 

changes, if any, made by the witness, un less the parties waive the 

129 



statement or the witness is physically unable to make such statment 

or cannot be found. If the statement is not made by the wi tness 

within 30 days, or within a lesser time upon court order, after the 

deposition is submitted to the witness, the party taking the deposi

tion shall state on the transcription or in a writing to accompany 

the recording the fact of waiver, or the physical incapacity or 

absence of the witness, or the fact of refusal of the witness to 

make the statement, together with the reasons, if any, given therefor; 

and the deposition may then be used as fully as though the statement 

had been made unless, on a motion to suppress under Rule 41 D., the 

court finds that the reasons given for the refusal to make the state

ment require rejection of the deposition in whole or in part. 

F.(3) No request for examination. If no examination by the 

witness is requested, no statement by the witness as to the correct

ness of the transcription or recording is required. 

COMMENT 

This section was changed to require submission of the deposi
tion to the witness for examination and statement of correctness only 
when such a procedure is requested by a party or the witness. The 
existing rule requires such examination and statement unless waived by 
the parties and the witness. 
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RULE 46 

FAILURE TO MAKE DISCOVERY; SANCTIONS 

A.(2) Motion. If a party [fails to furnish a written 

statement under Rule 36 B. (4), or if a party] fails to furnish 

a report under Rule 44 B. or C., or if a deponent fails to 

answer a question propounded or submitted under Rules 39 or 40, 

or if a corporation or other entity fails to,make a designa

tion under Rule 39 C.(6) or Rule 40 A., or if a party fails to 

respond to a request for a copy of an insurance agreement or 

policy under Rule 36 B.(2), or if a party in response to a 

request for inspection submitted under Rule 43 fails to pennit 

inspection as requested, the discovering party may move for an 

order compelling discovery in accordance with the request •. 

When taking a deposition on oral examination, the proponent of 

the question may complete or adjourn the examination before 

applying for an order. 

If the court denies the motion in whol e or in part, it 

may make such protective order as it would have been empowered 

to make on a motion made pursuant to Rule 36 C. 

D. Failure of party to attend at own deposition or 

respond to reouest for inspection or to inform of question 

regarding·the existence of coverage of liability insurance 

policy. If a party or an officer, director, or managing agent 

of a party or a person designated under Rule 39 C.(6) or 40 A. 

to testify an behalf of a party fail s (1) to appear before the 
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officer who i s to take the deposition of that party or person, 

after being served with a proper notice, or (2}. to comply.with 

or serve objections to a request for production and inspection 

submitted under Rule 43, after proper service of the request, 

[or (3) to inform a party seeking discovery of the existence 

and 1imits of any 1iabi1ity insurance policy under Rule 36 B. 

that there is a question regarding the existence of coverage,] 

the court in which the action is pendi_ng on motion may make 

such orders in regard to the failure as are just, including 

among others it may take any action authorized under para-

graphs (a), (b), and (c) of subsection B. (2) of this rule. In 

lieu of any order or in addition thereto, the court shall require 

the party failing to act or the attorney advising such party or 

both ta pay the reasonable expenses, including attorney's fees, 

caused by the failure, unless the court finds that the failure 

was substantially justified or that other circumstances make an 

award of expenses unjust. 

The failure to act described i n thi s section may not be 

excused on the ground that the discovery sought is objectionable 

unless the party failing to act has applied for a protective 

order as provided by Rule 36 C. 

COMMENT 

The cross reference in subsection 46 A.(2) to 36 8.(4) 
should have been removed when the 1979 Legislature deleted 36 8. (4) . 

The language removed from section 46 D. became superfluous 
when the 1979 Legislature revised 36 8.(2). 
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RULE 52 

POSTPONEMENT OF CASES 

A, Pos·tponement. When a cause is set and ca 11 ed for tri a 1 , 

it shall be tried or dismtssedi unless good cause is shown for a 

postponement. (The court may in a proper caset and upon tenns , 

reset the same.] At its discretion, the court may grant a post

ponement9 with or without terms, including requiring the party 

securing the postponement to pay expenses incurred by an opposing 

party. 

COMMENT 

The 1 as t sentence of section 52 A. as ori gi. na 11 y promu 1 aa ted 
suggested there had to be terms. The last clause is suggested 
by Spalding v. McCaige, 47 Or. App. 129 (1980). 

133 



RULE 54 

DISMISSAL OF ACTIONS[: Ji COMPROMISE 

E. Compromise; effect of acceptance or rejection. Except 

as provided in ORS 17.065 through 17.085, the party against whom 

a claim is asserted may, at any time [before] up to three days 

prior to trial, serve upon the party asserting the claim an offer 

to allow judgment to be given against the party making the offer 

for the sum, or the property, or to the effect therein specified. 

If the party asserting the claim accepts the offer, the party 

asserting the claim or such party's attorney shall endorse such 

acceptance thereon, and file the same with the clerk before trial , 

and within three days from the time it was served upon such party 

asserting the claim; and thereupon judgment shall be given 

accordingly, as [in case of a confession] a stipulated judgment. 

Unless agreed upon by the parties, costs, disbursements, and at

torney fees sha 11 be entered as part of such judgment as provided 

in Rule 68. If the offer is not accepted and filed within the 

time prescribed, it sha 11 be deemed withdrawn, and sha 11 not be 

given in evidence on the trial; and if the party asserting the 

claim fails to obtain a more favorable judgment, the party assert• 

ing the claim shall not recover costs, disbursements. and attorney 

fees incurred after the date of the offer, but the party against 

whom the claim was asserted shall recover of the party asserting 

the claim costs and disbursements from the time of the service of 

the offer . 

134 



RULE 55 

SUBPOENA 

D. (1) Service. Except as provided in subsection (2) of 

this section, a subpoena may be served by the party or any other 

person [over 18 years of age] 18 years of age or older. The 

service shall be made by delivering a copy to the witness per

sonally and giving or offering to the witness at the same time 

the fees to which the witness is entitled for travel to and from 

the place designated and for one day's attendance. The service 

must be made so as to allow the witness a reasonable time for 

preparation and travel to the place of attendance. A subpoena 

for taking of a deposition, served upon an organization as provided 

in Rule 39 C.(6), shall be served in the same manner as provided 

for service of summons in Rule 7 D.(3)(b)(i) and Rule 7 D.(3)(e). 

F.(2) Place of examination. A resident of this state 

who is not a party to the action may be required by subpoena to 

attend an examination only in the county wherein such person 

resides, is employed, or transacts business in person, or at 

such other convenient place as is fixed by an order of court. A 

nonresident of this state who is not a party to the action may be 

required by subpoena to attend only in the county wherein such 

person is served with a subpoena, or at such other convenient 

place as is fixed by an order of court. 

COMMENT 

The language change in 55 D.(l ) was made to conform to ORCP 
7 E. and 7 F.(2) . 
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The reference to place of examination in 55 F.{2) is only 
for non-party witnesses subpoenaed to attend. Under ORCP 46, a 
party receiving a notice of deposition would have to attend wherever 
the deposition is set, unless a protective order was secured under 
ORCP 36. 
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RULE 60 

MOTION FOR A DIRECTED VERDICT 

Any party may move for a directed verdict at the close 

of the evidence offered by an opponent or at the close of all 

the evidence. A party who moves for a directed verdict at the 

close of the evidence offered by an opponent may offer evidence 

in the event that the motion is not granted, without having 

reserved the right so to do and to the same extent as if the 

motion had not been made. A motion for a directed verdict 

which is not granted is not a wai·ver of trial by jury even 

though all parties to the action have moved for directed 

verdicts. A motion for a directed verdict shall state the 

specific grounds therefor. The order of the court granting a 

motion for a directed verdict is effective without any assent 

of the jury. If a motion for directed verdict is made by the 

[defendant] party against wham the claim is asserted, the 

court mayJ at its discretion, give a judgment of dismissal 

without prejudice under Rule 54 rather than direct a verdict. 

COMMENT 

The l anguage in the last sentence was chanaed because 
the motion couid be made by a plaintiff against a counterclaim 
and the court might wish to dismiss the counterclaim without 
prejudice. See 54 C. 
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RULE 63 

JUDGMENT NOTWITHSTANDING THE VERDICT 

o. Time for motion and ruling. A motion for judgment 

notwithstanding the verdict sha11 be filed not later than 10 

days after the [filing] entry of the judgment sought to be set 

aside, or such further time as the court may allow. The motion 

shall be heard and determined by the court within 55 days of 

the time of the [filing] entry of the judgment, and not there

after, and if not so heard and determined within said time, .the 

motion shall conclusively be deemed denied. 

E. Duties of the clerk. The clerk shall, on the date an 

order made pursuant to this rule is entered or on the date a 

motion is deemed denied pursuant to section O. of this rule, 

whichever is earlier, mail a [copy of the order and] notice of 

the date of entry of the order or den i a 1 of the motion to ~ 

attorney of record, if any, of each party who is not in default 

for failure to appear or, if a party not in default for failure 

to _appear does not have an attorney of record, to such party. 

The clerk also shal l make a note i n the docket of the mailing. 

COMMENT 

Section 63 D. was changed to make 11 entri1 the effective date 
for all purposes related to judgments. See Comment to ORCP 70. 

Section 63 E. was changed to conform to the changed form of 
notice of entry of judgment in 70 B.(1) . 
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RULE 64 

NEW TRIALS 

f. Time of motion; counteraffidvaits; hearing and deter

mination. A motion to set aside a judgment and for a new trial, 

with the affidavits, if any, in support thereof, shall be filed 

not later than 10 days after the [filing] entry of the judgment 

sought to be set aside, or such further time as the court may 

allow. When the adverse party is entitled to oppose the motion 

by counteraffi.davits, such party shall file the same within 10 

days after the filing of·the motion, or such further time as the 

court may allow. The motion shall be heard and determined by 

the court within 55 days from the time of the [filing] entry of 

the judgment, and not thereafter, and i.f not so heard and deter

mined within said time, the motion shall conclusively be deemed 

denied. 

G. New trial on court 1 s own initiative. If a new trial 

is granted by the court on its own initiative, the order sha1 1 

so state and shall be made within 30 days after the [filing] 

entry of the judgment. Such order shall contain a statement 

setting forth fully the grounds upon which the order was made, 

which statement shal l be a part of the record in the case. 

COMMENT 

Sections 64 F. and G. were changed to make 11 entry11 the 
effective date for al l purposes rel ated to judgments. See Com
ment to ORCP 70. 
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Section II. ORS SECTIONS AMENDED 

20.100 Costs on motion. and in cases 
not otherwise provided for. A sum not 
exceedir.g $5 as costs may be allowed to the 
prevailing party on a motion, in the discretion 
of the court, and may be absolute or ~..ed. 
to abide the event of the action or suit.l!;l any 
_action, suit or proceeding as to which the 
allowance and recovery of casts may not be 
provided. for by statute, costs may be allowed 
or not, according to the measure prescribed in 
this chapter, and apportioned am~ng the par· 
ties, in the discretion of the caurt,J 

20.220 [Hearing. and determination 
of objections; appeal.] Appeal of 
judgment on the allowance of taxation 
of costs and disbursements. 
(0.) As soon as convenient 
alter objections· are· f11eu against a statement 
• disbursement.a, the court or judge thereof in 
which the action, suit or proceeding is pending 
llwl, without a jury, proceed to hear and 
d.termine all the issues involved by the state. 
mnt and ·objections. At such hearing the 
CIIW't or judge may examine any record or 
paper on file in the cause, and either party 
may produce relevant or competent testimony, 
cnlly or by deposition, or otherwise, to sus-
cain the issues on his behalf. Either party may 
acept to a ruling upon any question of law 
made at such hearing as in other cases. 

· (2) As soon as convenient after the hear
mr, the court or judge shall make and file 
-.ith the clerk of the court an itemized state. 
amt of the costs and disbursements as al· 
lawed. and shall render judgment thereon 
10C0rdingly for the party in whose favor al· 
lowed. No other finding or conclusion of law or 
fact shall be nec:essary, and the same shall be 
rma.1 and conclusive as to all questions of fact. 
Tbe issues arising on the statement of dis• 
bursements and the objections thereto shall be 
heard and detennined. without either party 
re<:evering further costs or disbursements 
from the other, except that in the discretion of 
the court or jc.dge a sum not exceeding 55 as 
costs. but without further disbursements, may 
be allowed to the party pr-availing on the 
issues arising on the statement and objectio:c.s 
thereto.J 

IJ3)]An --~ppeai · may be taken f~m the 
decision and judgment on the allowance and 
taxation of costs and disbursements on que~ 
tions of law only, as in other cases. On such 
appeal the statement of disbursements, th~ 
objections thereto, the statement of cos~ ana. 
disbursements as filed by the court or Judge, 
the judgment or decree rendered the:eon, and 
the exceptions, if any, shall const1tute the 
trial court file, as defined in ORS 19.005. 

23.040 Kinds of execution. There are 
three kinds of executions: 

(1) Against the property of the judgment 
debt.or. 

[f2) ~j'~t his person.) 
·Ea]~the delivery of the posses.si~n of 

real or personal property, or such delivery 
with damages for withholding the same. 

23.050 Issuance of writ; contents. 
The writ of execution shall be issued by the 
clerk and directed to the sheriff. It shall con
tain the name of the court, the names of th:e 
parties to the action, ~d the ~tie thereof; it 
shall substantially descnbe the Judgment, and 
if it is for money, shall state the amount a~u
ally due thereon, and shall require the shenff 
substantially as follows: 

(1) If it is against the property of the judg
ment debtor, and the judgment directs partic
ular property to be sold, it shall require the 
sheriff to sell such particular property and 
apply the proceeds as directed by the ~udg
ment; otherwise, it shall require the shenff to 
satisfy the judgment, with interest, out of the 
personal property of such debtor, and if suffi
cient personal property cannot be found, then 
out of the real property belonging to him on 
the day when the judgment was docketed in 
the county, or at any time thereafter. 

(2) If it is issued after the death of the 
judgment debtor, and is against real or per
sonal property, it shall require the sheriff to 
satisfy the judgment, with interest, out of any 
property in the hands of the debtor's personal 
representatives, heirs, devisees, legatees, 
teriants of real property, or trustees as such. 
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[<3) If it is against the person of the judg
ment debtor, it shall require the sheriff to 
arrest such debtor and commit him to the jail 
of the county until he pays the judgment, with 
interest ( q' is discharged according to law J 

U 4 l~rtr is for the delivery of the possession 
of rea1 or personal property, it shall require 
the sheriff to deliver the possession of the 
same, particularly describing it, to the party 
entitled thereto, and may, at the same time, 
require the sheriff to satisfy any costs, charg
es, damages, or rents and profits recovered by 
the same judgment, out of the personal pro
perty of the party against whom it was ren
dered, and the value of the property for which 
the judgment was recovered, to be specified 
therein, if a delivery thereof cannot be had; 
and if sufficient personal property cannot be 
found, then out of the real property, as provid
ed in subsection (1) of this section, and in that 
respect it is to be deemed an execution against 
property. 

23.310 Indemnity to sheriff or con• 
stable. (1) Subject to subsections (2) and (3) of 
this section, whenever a writ o£attachment otJ 
execution is delivered into the hands of any 
sheriff or constable, under which the personal 
property of any person, firm or corporation is 
to be held or sold for the satisfaction of any 
judgment or costs of action or suit, if the sher· 
iff or constable has actual notice of any third
party claim to the personal property, or is in 
doubt as to ownership of the property, or of 
encumbrances thereon, or damage to the pro
perty held that may result by reason of its 
perishable character, such sheriff or constable 
may require thelpiaintiff o'B'judgment creditor 
to file with the s1ieriff or constable a good and 
sufficient bond, having the same qualifica
tions as a bail bond, indemnifying the sheriff 
or constable and his bondsmen against any 
loss or damage by reason of the illegality of 
any such holding or sale on exe<:ution, or by 
reason of damage to any~rsonal property 
held under [ttachment or execution, which 
bond shall be in double t e amount of the 
claim or judgment by which the personal 
property is either held or to be sold. 
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(2) At the request of the plaintiff the 
sheriff may accept a bond less than double the 
amount of the judgment but in no event will 
the sheriff or constable approve a bond less 
than double the estimated value of the proper
ty to be seized. 

(3) When the property or the value of a 
third party interest exceeds the value of the 
judgment, the sheriff or constable may re
quire an indemnity bond of double the esti-

mated value of the property to be seized. 



29.178 Post-~xecution procedure; 
notice: contents; bank. tn.ist company or 
savings and loan association as garni.8hee. 
'. l l Following execution by the sheriff of Lmy 
vvrit pursuant to ORS 29.170 or 29.175] _g_ 
writ of execution or execution of a 
writ of garnishment by any person, 
other than a wage or salary garnish
ment, the sheriff or such person 
shall promptly mail or deliver the_ 
following to the noncorporate judgment 
debtor at his last-known address: 

(a) A copy of the writ; 

(b) A copy of the certificate de
livered to the county clerk [pursuant 
to subsection (1) of ORS 29.170] to 
levy upon real property, if any; 

(c) A copy of a notice of garnish
ment or the notice delivered pursuant 
to [subsection (3) of ORS 29.170 or] 
subsection (1) of ORS 29.175, if any; 
and 

(d) The notice described in subsection (2) 
of this section. 

(2) The notice to the judgment debtor sh;..ll 
contain: 

(a) A statement that certain property of 
the judgment debtor has been or may have 
been levied upon; 

(b) If the sheriff has executed the writ by 
taking property into his custody, a list of the 
property so taken; 

(cJ A list of al.1 property and funcis dt:
clared exempt under state or federal law; 

1d) An explanation of the procedure by 
which the judgment debtor may claim an 
exemption; · 

<e) A statement that the forms necessary 
to claim an exemption are available at tr.;: 
county courthouse at no cost to the jud5·,·ment 
debtor; ar,ci 

{f) A statemen~ that if the judgment debt
or has any questions, he sr..ould coru;ult a;: 
attorney. 

[(3) ~otwithstanding subsection(l) of this 
sec!:ion, if a writ is served on a bun~. tru:;:, 
company or savings and loan association, :is 
garni:;;hee, the sheriff shall deliver the copies 
a~d notice required by subsection ( l: of thi::i 
section to such garnishee. If the garnishee has 
property belonging to the judgment dcbto::-, 
tne garnishee sha!l promptly mail or deliver 
the copies and notice to the judgment debtor. ] 
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[(4)] (3) The sherif~ or such per
son may meet the require~ents of 
subsection (1) of this section by 
mailing the documents to the last
known address of the judgment debtor 
as provided by the judgment credi
tor. The sheriff or such person may 
withhold execution of the writ until 
such address or a statement that the 
judgment creditor has no knowledge 
of the judgment debtor's last-known 
address is furnished by the judgment 
creditor. 



Section III. ORS SECTIONS SUPERSEDED 

The following ORS sections are superseded by the Oregon Rules 
of Civil Procedure. The Oregon Rules of Civil Procedure replace 
the superseded ORS sections as the rules of pleading, practice, and 
procedure in those civil actions and courts where the Oregon Rules 
of Civil Procedure are made applicable by ORCP 1 A. 

0~ 

CHAPTER 17 

17.003, 17.705, 17.710, 17.720, 17.725, 17 . 730, 17 . 735, 17 . 740, 

17.745, 17.750, 17.755, 17.760, 17.765. 

CHAPTER 18 

18.010, 18.030, 18.040, 18.050, 18.060, 18.070, 18.080, 18.090, 

18. 100, 18.110, 18.115, 18.120, 18.125, 18.135, 18.160. 

CHAPTER 20 

20.010, 20.020, 20.040, 20.050, 20.055, 20.060, 20.110, 20.210, 

20.230. 

CHAPTER 23 

23.020, 23.080, 23.090, 23.740, 23.810, 23.820, 23.830, 23.840, 

23.850, 23.860, 23.870, 23.880, 23.890, 23.900, 23.910, 23.920, 

23.930. 

CHAPTER 26 

26.010, 26.020 . 26.030 ~ 26.040, 26.110, 26.120, 26.130. 

CHAPTER 27 

27 .010, 27.020, 27.030. 
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CHAPTER 29 

29.010, 29.020, 29.025, 29.030, 29.035, 29.045, 29.050, 29.055, 

29.060, 29.065, 29.070, 29.075, 29.080, 29.085, 29.090, 29.095, 

29.110, 29.120, 29. 130, 29.140, 29.150, 29.160, 29. 170, 29. 180, 

29.190, 29.200, 29.210, 29.220, 29.230, 29.240, 29.250~ 29.260, 

29.270, 29.280, 29.290, 29.300, 29.310, 29.320, 29.330, 29.340, 

29.350, 29.360, 29.370, 29.380, 29.390, 29.400, 29.410, 29.520, 

29.530, 29.540, 29.550, 29.560, 29.570, 29.580, 29.590, 29.600, 

29.610, 29.620, 29.630, 29.640, 29.650, 29.660, 29.670, 29.680, 

29.690, 29.700, 29.710, 29.720, 29.730, 29.740. 

CHAPTER 31 

31.010, 31.020, 31.030, 31.040. 

CHAPTER 32 

32.010, 32.020, 32.030, 32.040, 32.050, 32.060. 

CHAPTER 34 

34.820. 

CHAPTER 45 

45.050. 
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Section IV . RECOMMErmED STATUTORY AMENDMENT TO ORCP 

A BILL FOR AN ACT 

Relating to administrative procedures of state agencies; amending 

ORS 311. 705. 

Be It Enacted by the People of the State of Oregon : 

Section 1. ORCP 7 D. ( 4 j (a)( i } is amended to read as follows: 

lows: 
D. (4)(a ) Actions arising out of use of roads, highways, 

and streets; service by mail. 

D.(4)(a)(i} In any action arising out of any accident, 

collision, or liability in which a motor vehic le may be involved 

while being operated upon the roads, highways, and streets of 

this state, any defendant who operated such motor vehicle, or 

caused such motor vehicle to be operated on the defendant 1 s be

half, [may be served with summons by mail, except a defendant 

which is a foreign corporation maintaining an attorney in fact 

within this state. Service by mail shall be made by mailing 

to: (i) the address given by the defendant at the time of the 

accident or collision that is the subject of the action, and 

(ii) the most recent address furnished by the defendant to the 

Administrator of ~he Motor Vehicles Di vi sion, and (iii) any other 

address of the defendant known to the µ·1 a inti ff, which might re

sult in actual notice] except a defendant which is a foreign 

corooration maintaining a reaistered aaent within this state, 

mav be served with summons by service ucon the Department of 
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Motor Vehi:1es and mailing a copy of the summons and cornoiaint 

to the defendant. 

D.(4)(a)(ii) Summons may be served by leaving one cooy 

of the summons and complaint with a fee of $2.00 in tne hands 

of the Administrator of the Motor Vehicles Divisi-0n or in the 

Administrator's office or at any office the Administrator author

izes to accept summons. The plaintiff sha11, as soon as reason

ab1 y possi b 1 e, cause to be ma i1 ed a true copy of the summons and 

complaint ta the defendant at the address given by the defendant 

at the ti me of the accident or co 11 is ion that is the subject of 

the action, and the most recent address furnished by the defen

dant to the Administrator of the Motor Vehicles Division, and any 

other address of the defendant known to the plaintiff, which 

might result in actual notice. For ourposes of computing any 

period of time prescribed or allowed under these rules, service 

under this paragraph shall be complete uoon such mailing. 

D.(4)(a)(iii) The fee of S2.00 paid by the plaintiff to 

the Administrator of the Motor Vehicles Division sha~1 be taxed 

as part of the costs if plaintiff prevails in the acticn. The 

Administrator of the Motor Vehic1es Division shal1 keec a record 

of a 11 such summonses wiii ch sha 11 show the day of service. 

Section 2. This amendment shall be effective January 1, 

1982. 
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MEMORANDUM 

TO: COUNCIL 

FROM: Fred Merri 11 

RE: SUBMISSION OF RULES TO THE LEGISLATURE 

DATE: January 14, 7981 

Enclosed is a copy of the final draft of the rules and 

transmittal letter submitted to the legislature. 

The Joint House and Senate Judiciary Committees have 

scheduled meetings according to the following schedul e to review 

the rules: 

Tuesday, January 20 8:30-10:00 a.m. Amendments to ORCP 1-64 
and Rules 65 and 66 

Tuesday, January 27 8:30-10:00 a.m. Judgments - Rules 67-73 

Tuesday, February 3 8:30-10 :00 a.m. Provisional Remedies -
Rules 78-85 

Tuesday, February 10 8:30-10:00 a.m. Cl ass Actions - Rule 32 

We will be calling some of you to attend. If anyone has a 

particular interest in attending, please let me know. 

FRM:gh 

Encl . 

Our budget has not yet been set for hearings. 
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Enclosed herewith are new and amended Oregon Rules of 
Civil Procedure, amended ORS sections, and a list of ORS 
sections superseded which were promulgated by the Council on 
Court Procedures on December 13, 1980. This action was taken 
pursuant to ORS 1.735, and the materiai is submitted to the 
Legislative Assembly under that statute. The material 
includes the Council's response to the request of the Senate 
Judiciary Committee that the Council study and submit changes 
in rules relating to class actions and procedure for recovery 
of attorney fees. For your convenience, we are also submit
ting a distribution chart, prepared by our staff, which shows 
where rule provisions comparable to ORS sections superseded 
are located. 

ORS 1. 735 provides that these rules and amendments will 
go into effect ninety days after the close of the legislative 
session unless the Legislative Assembly, by statute, takes 
action to amend, repeal, or modify. On December 13, 1980, 
the Council adopted a resolution recommending that these 
rules and amendments, as modified or changed by the Legis
lative Assembly, take effect on January 1, 1982. This is a 
more definite date and would provide additional time for the 
bench and bar to become familiar with the rules. 

The Council has met regularly since the last legislative 
session. A tentative draft of the proposed rules and amend
ments was released by the Council on September 6, 1980. Sum
maries of the proposed rules and amendments were published and 
furnished to all members of the bar. Approximately 300 copies 
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of the full text of the tentative draft were furnished to various 
bar and judicial groups and upon request to interested individuals . 
The Council conducted public hearings and heard testimony and 
comments relating to the proposed rules and amendments in Bend, 
on October 18, 1980: in Eugene, on November 1, 1980; and in 
Portland on September 27 and November 22, 1980. The enclosed 
submission reflects changes made in response to suggestions and 
comments received. 

The submission includes a recommended statutory change to 
the ORCP (Section IV). The Council voted to accept a change to 
ORCP 7 which would reinstate service of summons upon the Depart
ment of Motor Vehicles in motor vehicle accident cases. The 
Council is requesting the legislature to make this change in 
the ORCP by statute since requiring the Department of Motor 
Vehicles to accept service of summonses and to keep the neces
sary records may not be within the Council's rulemaking power. 

The Council also voted to recommend to the legislature that 
"the notice provisions in the Oregon Tort Claims Act be made 
similar to notice requirements in.the Federal Tort Claims Act. " 
Since this was a more general recommendation of a change in a 
substantive ORS section, no bill was prepared. The Council ' s 
recommendation is transmitted by this letter. 
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INTRODUCTION 

n,e following rules, amendments, and ORS sections superseded 

have been pro_mul gated by the Counci 1 on Court Procedures and sub

mitted to the 1981 Legislative Assembly. Pursuant to ORS 1.735 , 

they will become effective after the l egislative session to the 

extent that the Legislative Assembly does not, by statute, modify 

the action of th~ Council . 

This submission compl etes the main body of the Oregon Ru i es 

of Civil Procedure, which are the general rules of pleading and 

practice in civil actions in state courts. During this biennium, 

the Council has concentrated upon the areas of referees, submitted 

controversies, confession of judgments, judgments, defaults, taxa

tion of attorney fees, costs and disbursements, vacation of judg

ments, and provisional remedies. The Council has also taken action 

to correct problems relating to ORCP 1-64 promulgated during the 

last biennium. The new rul es (Rules 65-85) will replace most of 

ORS Chapters 26, 27 , 29, 31, and 32 and portions of ORS Chapters 

17, 18, 20, and 23. 

The comment which follows most rul es was prepared by Counci l 

staff . It represents staff i nterpretation of the rules and the 

intent of the Council, and is not officially adopted by the Coun

ci l. 

Subdivisions of rules are cal l ed sections and indicated by 

capital letters, e.g., A.; subdivisions of sections are called 

subsections and indicated by Arabic numerals in parentheses, e .g., 

(1 ) ; subdivisions of subsections are called paragraphs and indica

ted by l ower case letters in parentheses, e.g., (a); and subdivisions 

i 



of paragraphs are cal l ed subparagraphs and indicated by 1ower case 

Roman numeral s in parentheses, e.9., (iv) . 
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A. In general . 

RULE 65 

REFEREES 

A. (1) Appointment.. A csurt in which an action is pend

ing may appoint a referee who sha1-1 have sueh qualifications as 

the court deens-appropriate. 

A. (2) Compensation. The fees to be allowed to a ref

eree sha11 ce fixed by the court and sha11 be charged upon the 

parties or· paid out of any fund or .subject matter of the action 

which is in the custody and control of the court, as the court 

may direct. 

A. (3) De1 inauent fees. The referee sha 11 not retain 

the referee• s report as security for compensation. If a party 

ordered to pay the fee a 11 owed by the court does no~ pay it 
-

after notice and within the time prescribed by the court~ the 

referee is entitled to a writ of execution against the de1in

quent party. 

B. Reference. 

B.(1} Reference by aareement. The court may make a 

reference upon the written consent of the parties. In any 

case triable by right to a jury, consent to r~ference for de

cision upon issues of fact sha11 be a waiver of right to jury 

trial . 
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B.(2l Reference without aareement. Reference may be 

made in actions to be tried without a jury upon motion by any 

party or upon the court 1 s own initiative. rn absence of agre2-
. 

ment of the parties, a reference sha 11 be made aniy upon a 

showing that some exceptional con~ition requires it. 

C. Powers. 

C. (J l Order of reference. The order of reference to a 

referee may specify or limit the referee's powers and may 

direct the referef! to ~port only upon particular issues, or -

to do or perform particular· acts, or to receive and report 

evidence on1y. The order may fix the time and place for be-
. 

ginning a,cd closing the hearings and for the fi1 ing of the 

i-eferee 1 s report. 

C.(2) Power under order of refersnce. Subject to the 

specificat,ons and limitations stated in the order, the ~f

eree has and sha 11 exercise the power· to regui ats all proceed

ings in every hearing before the refe~e and to do a11 acts and 

take a 11 measures necessary or pr-oper for the efficient per

formance of duties under the order. The refer~e may rsquire 

the production of evi de nee upon a 11 ma ttsrs embraced in the ref

erence, i'nc 1 udi ng the production of a 11 books, papers, vouchers, 

documents, and writings app 1 i cab 1 e ·thereto. Un 1 ess otherwise 

directsd by the order of reference, the refere~ may rui e upon 

the admi ssi bi 1 i ty of evidence. The referee has the authority to 

put witnesses on oath and may perso·na 11 y examine such witnesses 

upon oath. 
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C. (3 ). Record. When a party so requests, -the· referee 

sh.all make a record of the evidence o·ffered and exc1 uded in the 

same manner and subject to the same 1 imitations as a court sit

ting without a jury. 

D. Proceedinas. 

D. (1} · Meetings. 

0. (11 (al. When a reference i s made, the c1 erk or person 

performing the duties cf that office shall forthwith furnish 

the referee with a copy of the order of reference. Upon 

rec·ei pt thereof, un 1 ess the order of refe~nce otherwise pro

vides, the referee sha 11 forthwith set a time and pl ac:e fer the 

first meeting of the parties or their attorneys t!l be held 

within 20 days after the date of the order of r.eference and 

shal l not,fy the parties or their attorneys of the meeting dat~. 

0.(1}(cl It is the duty of the referee to proceed with 

a 11 reasonable. di 1 i gence_. Any party, after notice to the parties 

and the referee., may app1y to the court for an order requiring 

the referee to speea the proceedings and to make the report. 

0.(1l(c} If a party fails to appear at the time and 

pl ace appointed, the referee may proceed e.x parte or may ad

journ the proceedings to a future day , giving rTOtice to the ab

sent party of the adjournment. 

0.(2} Witnesses. The parties may procure the attendance 

of witnesses before the referee by the issuance and service of 

subpoenas as provided in Rule 55. If, without adequate excuse, 

a witness fails to appear or give evidence. that witness may be 
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punished as fer a contempt oy the court and be sucjecte<1 to the 

consequences, penalties , and reme<lies provided in Rule 55 G. 

a. (3) Accounts. When matters of accounting are in 

issue , the referee may prescribe the form in which the accounts 

sha11 be submitted and in any proper case may require or receive 

in evidence a statement by a certified pub1 ic accountant who is 

c.a11ed as a wi tness. Upon objection of a party to any of the 

items thus submitted or upon a showing that the fonn of state

ment is insufficient, the referee may require a different form of 

statement to be furnished or the accounts or specific i terns 

thereof to be proved by oral examination of the accounting par

ties or in such other manner as the refere~ directs. 

E. Reoort. 

E. (.1) Contents. The referee sha 11 without de 1 ay prepare 

a report upon the matters submitted by the order of reference 

and~ if required to make findings of fact and cone 1 usi ons of 1 aw , 

the referee sha11 set them forth in the report. 

E.(2) Fi1ino. Unless otherwise directed by the order of 

reference, tne referee sha 1 l fi 1 e the report with the cl erk of 

the court or person performing the duties of that office and 

sha 11 fi 1 e a transcript of the proceedings and of the evidence 

and the ori gi na l e.xhi bi ts with the report. The ref ere~ sha 11 

forthwith mail a copy of the report to a1 1 parties . 

E. (3) Effect. 

E. (3)(a) Unless tne parties stipu ate to the contrary , the 

referee I s findings of fact sha 11 have the same effect as a jury 

4 



verdict. Within 1 a days after being served with notice of the 

filing of the report, any par_ty may serve written ocjections 

thereto upon the other parties. Application to the court for 

action upon the report and upon objections to the report shall 

be by motion. The court after hearing may affil"'til or set aside 

the report, in whole or in part. 

E. (3)(b) In any case, the parties ri~y stipulate that a 

referee 1 s findings of fact shall be binding or shall be binding 

unless clearly erroneous . 

COMMENT 

This rule supersedes the existing sections in ORS chap
ter 17 relating to reference. The rule is intended to provide 
more flexibility in use of referees, but to avoid abuse of the 
procedure. !twas adapted frorn Federal Rule 53 with substantia l 
changes. 

Sec ti on 65 A. was taken from Wi scans in Sta tut es 805. 06 ( 1 ) . 
It contemplates a single referee and leaves the qualifications· 
to the court·, rather than requiring that the r8fere:! have the 
same qualifications as a juror. 

Subsection 65 8.(1) does not appear in the federal rule 
and was taken from ORS 17. 720. Any right to jury tri a 1 i s waived 
by stipu1ating to a referee. ORS 17.725, covering the availabil 
; ty of a referee upon motion, was restricted to rather narrow 
categories. Subsection 65 8.(2) allows the court to appoint a 
referee upon motion in any type of case. 

However, there are limitations: 

(1) R~ference upon motion is only availabl e where there 
is no right to jury trial. The procedure is available in any 
non-jury case, whether formerly equitable or legal. Note, long 
account cases wou 1 d sti 11 be referab 1 e upon rnoti on; there i s no 
right to jury triai in such cases. Tribou and McPhe~ v. 
Strowbri dae, 7 Or. 156, ·159 ( 1879). 

(2) Refersnce cannot be u_sed by the court as a routine 
matter. A showing of some exceptional condition is required. 
65 8.(2}. See La8uy v. Howes Leather Co., 352 U. S. 249 (1957) . 
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The prov1s1ons relating to order of reference, power of 
the referee, proceedings, and the farm and filing of the 
report (65 C. - through 65 E. (2)) are taken from the federal r-u1e 
and are more detai 1 ed than the ORS sections. They give the 
court a great deal of flexibility in utilization of the referee. 
The provisions of ORS 45.050 for deposition reference are unneces
sary and would be superseded. The rule atta~pts to avoid de1ay, 
which is one of the pri nci pa 1 di ffi cul ti es with reference. The 
referee is required to begin meeting with the parties in 20 days, 
65 D.(l){a), and to act with all reasonable diligence. If the 
referee de1 ays the proceeding, any party may ask the court for 
an order requ·iring the referee to act with more dil igence. 
65 D. ( 1 } ( b). A 1 so, the referee cannot ho 1 d his or her report t9 
force payment of fees . 65 A. ( 2) • 

Subsection 65 E. (3) is new but gives the same weight to 
the referee 1 s findings of fact as did ORS 17 .765. 
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RUL.E 66 

SUBMITTED CONTROVERSY-

A. Submission without action. Parties to a questi"on in 

controversy, which might have been the subject of an action 

with sucli parties plaintiff and defendant, may submit the ques

tion to the determination of a court having subject matter 

jurisdiction. 

A. (1) Contents' of submission. The written submission 

sha11 consist of an agreed statement of facts upon which the 

controversy depends, a certi fi ca te that the contrtJversy i s_ rea 1 

and that the submission is made in good faith for the purpose 

of determining the rights of the parties, and a request for re

l ief . 

A. (2) Who must sign the submission. The submission must 

be signed by a11 parties or their attorneys as.provided in 

Rul e 17. 

A. (3) Effect of the submission. From the moment the 

submission is filed, the court sha11 treat the controversy as 

if it is an action pending after a special verdict found. The 

controversy· sha 11 be determined an the agreed case a 1 one. but 

the court may find facts by inference from the agreed facts. 

If the statement of facts in the case is not sufficient to 

enable the court to enter judgment7 the submission shal l be dis

missed or the court shall allow the fi1ing of an additiona1 

statement. 
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B. Submission of pending case. An action may be submi t· 

ted in a pending action at any time before trial, subject ta the 

same requirements and attended by the same results as in a sub

mission without action, and in addition: 

a. (1} Pleadings deemed abandoned. Submission shall be 

an abandonment by an parties of all prio~ pleadings, and the 

case sha 11 stand· on the agreed case a 1 one; and 

B.(2} Provisional reme<:ties. The .submission must pr-o-

vi de for any provi s; ona 1 remedy which i s to be conti--nued a r such 

remedy shall be de.eme<"J ·waived. 

COMMENT 

This n.i 1 e covers the submitted contraversi es in ORS chap
ter 27. Although the procedure overlaps stipu1ation~ admissions, 
declaratory judgment, and summary judgment in some respects, 
it provides for entry of judgment (.a) without pleading or sum
mons, and lb} with no trial or submission of evidence. rne 
procedure did not exist at common law and a ru1e is required. 

The prcce<iure is the same·as ORS chapter 27. The oniy 
changes are: (a) the. submission is not verified (this conforms 
to ORC? 17) , and Cb} the second sentence of 66 A. (3} was added. 
This is a clarification taken from N. Y. C.P.L.R. § 3222 (b)(4}. 

Subsection 66 B. was taken from !owa Code Ann. · § 678. l ne 
submission after suit differ~ from a stipulated judgment or dis
mi ssa 1 , because the parties agree to the facts but 1 eave the. 
decision to the court. For sti pul a tad judgments and di srni ssa 1 s, 
see ORCP 54 and 67 F. 
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RULE 67 

JUDGMENTS 

A. Definitions. 11 Judgment II as used in these ru1 es i s the 

final determination of the rights of the parties in an action; 

judgment includes a decree and a final judgment entered pursu·ant 

to section B. or G. of this rule-. 11 0rder11 as used in these rules 

is .any other determination by a court or judge which is inter

mediate in nature. 

B. Judgment for less than all claims or parties in action. 

A When more than one claim far relief is presented in an action, 

whether as a claim, counterclaim, cross-claim, or third party 

claim, or when multiple parties are involved, the court may di rect 

the entry of a final judgment as to one or more but fewer than al l 

of the claims or parties only upon an express determination that 

there is no just reason for delay and 1:1pon an express direction for 

the entry of judgment. In the absence of such determination and 

direction, any order or other fonn of decision, however designated t 

which adjudicates fewer than a 11 the c1 aims or the rights and 

liabilities of fewer than all the parties shall not terminate the 

action as to any of the claims or parties, and the order or other 

fonn of decision i s subject to revision at any time before the 

entry of judgment adjudicating al l the claims and the rights and 

l iabilities of al l the parties . 
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C. Demand for judament. Every judgment sha 11 ·grant the 

relief to which the party in whose favor it is rendered is en

titled, even if such relief has net been demanded in the plead-

i ngs, except: 

C. (l) Default. A judgment by defaul t shall. not be di f

ferent in kind from or exceed in amount that prayed for in the 

demand for judgment •. However, a default judgment granting 

equitable remedies may differ in Id nd from or exceed in amount 

that prayerJ for in the demand for judgment, provided that 

reasonable notice and opportunity to be heard are given to any 

party against whom the judgment is to be entered. 

C. (2} · Demand far monei'.: damages. Where a demand for Judg

ment is for a stated amount of money as damages, any judgment 

for money damages sha11 not exceed that amount. 

0. Judgment in action forrec.overyof oersonal orooerty . 

In an action to recover the possession of personal property, 

judgment for the plaintiff may be for the possession, or the 

va 1 ue of the property, in case a de 1 i very cannot be had._ and 

damages for ttle detention of. the property. rr the property has 

been de1 ivered to the plaintiff and the defendant c1aims a 

return of the property, judgment for the defendant may be for 

a return of the property,or the val ue of the property. in case 

a return cannot be had, and damages for taking and w-i thho 1 ding 

the same. 
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E. Judgment in action aqainst oartnership or·unincoroora

ted association; judgments in action against oarties joi·nt1y 

indebted. 

E. (1) Partnershi o and uni ncoroorated associ a ti·on. Judg

ment in an action against a partnership or unincorporated

association which is sued in any name which it has assumed or 

by which it" is known may be entered against such partnership or 

association and shall bind the joint property of all of the 

partners or associates. 

· E. (2) Joint obligations; effect of judgment. In any 

action against parties jointly indebted upon a joint obligation . 

contract, ·or liability, judgment may be taken against less than 

all such parties and a default, dismissal. or judgment in favor 

of or against less than all of such parties in an action does not 

preclude a judgment in the same action in favor of or against the 

remaining parties. 

F. Judgment by stipulation. 

F. (1 ) Availability of judgment bi'.' stipulation. At any 

time after corrmencement of an· action, a judgment. may be given 

upon stipulation that a judgment for a specified amount or for 

a specific relief may be entered.- The stipulation shall be of 

the party or parties against whom judgment is to be entered and 

the party or parties in whose favor judgment is to be entered. 

If the stipulation provides for attorney fees , costs, and dis

bursements, they may be entered as part of the jud~~ent accord

ing to the stipulation. 
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F. (2) Filing; assent in open court. The stipulation for judg

ment may be in a writing signed by the parties, their attorneys, or 

their author-ized representatives, which writing shall be filed in 

accordance with Rule 9. The stipulation may be subjoined or ap"" 

pended to, and part of, a proposed fonn of judgment. If not in 

writing, the stipulation shal l be assented to by all parties 

thereto in open court. 

G. Judgment on portion of claim exceeding counterclaim. 

The court may direct entry of a final judgment as to that portion 

of any claim. which exceeds a counterclaim asserted by the party 

or. parties a~ai nst whom the judgment is entered, if such party or 

parties have admitted the claim and asserte<:I a counterclaim amount

ing to less than the claim. 

COMMENT 

The definition of judgment in 67 A. i s taken from ORS 18.010. 
Under ORCP l and 2 the reference to decree is probably-unnecessary 
but is included here for clarity. The separate reference to 
special proceedings of ORS 18.010 is eliminated, as statutory 
proceedings are 11 actions 11 under ORCP 1. The definition of 11 orde_f1 

comes from ORS 18.010(2). See ORCP 14 A. for a definition of 
11motion. 11 

· 

Section 67 B. is identical to ORS 18.125(1 ). ORS 18 .1 25(2 ) 
becomes ORCP 72 D. 

The procedural merger of law and equity.creates the prob
lem of whether the unified procedure follows the former equity 
or legal rule relating to limitation of relief by the prayer of 
the complaint. Section 67 C. preserves the essential elements 
of the prior Oregon practice without reference to law or equity. 
The general rule is that of equi_ty, where the relief accorded 
is not limited by the prayer. Recovery on default is limited to 
th~ prayer (ORS 18.0SO(a) and (b)), except for cases seeking 
equitable remedies (.Kerschner v. Smith, 121 Or. 469, 474, 236 P. 
272, 256 P. 195 (1927)} if reasonable notice and opportunity to be 
heard are given (Leonard v ~ Bennett, 165 Or. 157, 174, l 03 P. 2d 
732, 106 P.2d 542 {1940)). · Note, the limit of relief to the prayer 
applies for every default, not just defaults for failure to 
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appear. In a case where money damages are claimed, the damages 
recoverable are limited to the prayer. Note that ORCP 18 B. 
requires a statement in the prayer of the amount of damages 
claimed. 

Section 67 D. is ORS 18.110. See ORCP 61 D. 

Section 67 E. addresses the problem of enforceability of 
judgments against assets held by a partnership or unincorporated 
association . . Present Oregon rules address this problem through 
the devics of a II joint debtor statute" (ORS 18. 135}. Partner· 
ships and associ~tions cannot be sued as entities~ but ·suit must 
be brought aga inst individual partners or members. At comnon 
1 aw, ror partnership or association assets to be subject to a 
judgment, the judgment had to be against a11 partners or associa
tion members. ORS 18.135 allows an action to recover for a joint 
debt even though not a 11 joint debtor~ are served. A judgment 
enfo·rceable against partnership assets can be secured by naming 
all partners but serving less than all . 

This rule addresses the problem by the much simpler and 
more modern approach of making a partnership or unincorporated 
association suable in its own name and subject to entry of a 
judgment against the entity. To accomplish this, a new rule 
defining capacity of partnerships or associations to be sued is 
adde<i to Rule 26 as section B. and a new service of summons 
category is added to Rule 7. Section 67 E. (l) authorizes entry 
of a judgment against the entity which would bind the assets of 
the partnership or association. If a partner or member of an 
association is i~dividually liable under the substantive law, an 
action against such individual could be joined with the action 
against the entity by naming the individual, as well as the ·entity, 
as a party and serving a separate summons and complaint directed_. 
to the individual. See ORCP 26 8. A judgment could then be entered 
against the individual parties so joined and served, as well as a 
judgment against the entity. Individual partners or members not 
so joined and served would not be subject to any individual judg
ment. 

ihe entity approach has a number of advantages. The approach: 

(a) avoids the necessity of difficult distinctions between 
joint and several obligations. The joint debtor statute did not 
apply to some joint partnership obligations because it was limited 
to actions based on contract. See ORS 68.270. 

(b) simplifies naming of defendants and service of process for 
partnerships and unincorporated associations with large membership. 
In some cases a defendant would find it difficult, if not impossible, 
to ascertain the names and locations of thousands of members of a 
multi-state partnership or association. Although in most cases the 
members would be subject to service of summons under ORCP 4, the dif
ficulty and expense of serving such large numbers of people could be 
prohibitive. 



Litigation and judgment in the name of the partnership or 
association is more consistent with other treatment of such 
groups. If a partnership can own property and have bank accounts 
in its own na_me, it is simpler to have judgments entered against 
that partnership in its name. 

ORS 18.135 referred to action against any joint abligors, 
not just partnerships or associations. This rule covers on1y 
the ability to create judgments enforceable against partnerships 
or associations. ORS 18.135 subjected a person, wbo was never 
actua11y served and perhaps not aware of a suit, to judgment 
because another joint obliger was served. From a due process 
standpoint, this is defensible for partnerships and associations 
because partners and. association members can be viewed as agents 
for the partnership or association. That theory would usua11y -
nat_apply to other joint obligation situations. 

Subsection 67 E. (2) addresses a problem not specifically cov
ered under ORS 18. 135. Under the ccrrmon law th.eori es of joint 
obligations, including those of partnerships and associations, 
ther~ was a requirement that any judgment be against all persons 
jointly obligated. Therefore, any suit or recovery against less 
than a11 joint obligors extinguished the claim against the other 
joint obligors. See Ryckman v. Manerud, 68 Or. 350,361,136 P. 826 
(1913); 1.iJheatley v. Halvorson, 213 Or. 228, 249, 323 P.2d 49 (1958). 
The same re.asoning could be extended to say a default or dismis-
sal against 1 ess than a 11 partners or joint debtors extinguished 
the obligation. This is inconsistent with modern concepts of 
joinder and judgments and could be an unnecessary procedural 
trap. The ru1 e does not affect the subs tan ti ve nature of the 
joint obligation but merely says there is no procedural rule that 
prohibits separate judgment. Note, 67 E. (2) is not limited to._. 
partnerships or joint ventures, but covers any joint obligati on. 

ORS 18.135 also covered 'Nhether joint debtors could be or 
should be joined. ORCP 28. and 29 governing pennissive and 
compulsory jainder of parties already cover this and should be 
the applicable rules. The jainder aspects of ORS 18.135 are un
necessary and a re el i mi na ted. 

Section F. provides the procedure for specific submission 
to a judgment formerly referred to as confession of judgment 
after suit. ORS 26.010 through 26.040 .. l_~-~--_procedure is basical
ly stipulation to an agreed judgment. The attorney for a party 
may sign the stipulation, Confessions of judgment without action 
are covered by Ru1e 73. 
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Section 67 G. was previously included with default judgment 
provisions as ORS 18.080(2). The judgment i"nvolved is a form of 
special final judgment, not a default judgment. Note, under 67 A. 
this is defined as a final judgment. 
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RULE 68 

ALLOWANCE ANO T.~XATION OF 
ATTORNEY FEES, COSTS,. AND O ISBURSEMENTS 

A. Definitions. As used in this rule: 

A. (1) Costs and attornev fe~s. 11 Costs 11 are fixed sums 

provided by statute, intended to indemnify a party. 11Attorney 

fees 11 al"'e the reasonable and rlecessary value of 1ega1 services 

related to the prosacutjon or defense of an action. 

A. (2) Disbursements. "Oisbursementsu are reasonab1e 

and. necessary expenses incurred in t.'ie prosecution or defense 

of an action other than for l egal services, and include the 

fees of officers and witnesses, the necessary expenses of tak

ing depositions, publication of summonses or notices, the 

postage where the same are served by mai1 . the compensation 

of referees, the copying of any public record, book, or docu

ment used as evidence on the trial, a sum paid a person for 

executing any bond, recognizance, undertaking, stipulation, 

or other obligation (not exc.e~ding one percent per annum of 

the amount of the bond or other obligation), and any other 

expense specifically allowed by agreement, by these rul es, or 

by other rule or statuta. 

B. A11owance of costs and disbursements. In any 

action, costs and disbursements sha11 be allowed to the pre

vailing party, unless these rules or other rule or statute dir~ct 

that in the particular case costs and disbursements shall not be 

a 11 owed to the preva i1 i ng party or sha 11 be a 17 owed to some other 

party, or unl ess the court otherwise directs. 

16 



If, under a special provision of the~e rules or any·other ru le 

or statute, a party has a right to recover costs, such party 

shall also have a right to recover disbursements. !fa party is 

awarded attorney fees, such party sha 11 not a 1 so recover the pre

vai 1 ing party costs authorized by ORS 20.070. 

C. Award of and entry of judg~ent for attorney fees, 

costs, and disbursements. 

C.(1) Application of this section to award of attorney 

fees. Notwithstanding Rule 1 /l,. and the procedure provided in 

any rule or statute permitting recovery of attorney fees in a 

particular case, this section governs the pleading, proof, and 

award of attorney fees, casts, and disbursements in all cases, 

regardless of the source of the right to recovery of such fees , 

except where: 

C. (1 )(a}· Subsection (2) of ORS 105.405 or paragraph (h) 

of subsection (1) of ORS 107.105 pro11ide the substantive right 

to such items; or 

C. (1)(b) Such items are claimed as damages arising 

prior to the action; or 

C. l1}(c) Such items are granted by order , rather than 

entered as part of a judgment. 

C.(2} Asserting claim for attorney fees. A party 

seeking attorney fees shall assert the right to recover such 

fees by a11eging the facts, statute, or rul e which provides a 
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basis for the award of such fees in a pleading filed by that 

party. A par:-ty shall not be required ·to allege a right to a 

specific amount of attorney fees; an a1legation that a party 

i.s entitled ·to 11 reasonable attorney fees 11 is sufficient. If a 

party does not file a pleading and seeks judgment or dismissal 

by motion, a right to attorney fees sha 11 be asserted by a . 

demand far attorney fees in such motion, in substantially simi

lar form to the allegatiqns. required by this subsection. Such 

a 11 egation sha 11 be taken as substantially denied and no respon,,. 

sive pleading sha 11 be necessary. Attorney fees may be sought 

before the substantive right to recover such fees accrues. No 

attorney fees shall be awarded unl ess a right to recover such 

fee i s asserted as pr1'vided in this subsection. 

C.(3) Proof. The items of attorney fees, costs , and 

disbursements sha1 1 be submitted in the manner provided by sub

se~tion (~) of this section, without proof being offered during 

the tr:i al . 

C.(4) Award of attorney fees, costs, and disbursements ; ·-· 

entry and enforcement of judgment. Attorney fees, costs, and 

disbursements sha 11 be entered as part of the judgment as fol -

1 ows: 

C. ( 4) (a) Entry by c 1 erk. Attorney fees ~ costs , and di s

bursements (whether the di sburse.'flent has been paid O?" not) sha 11 

be entered as part of a judgment if the party claiming them: 

C. ( 4) (a) ( i ) Serves, in acc:ordance with Rule 9 8. , a veri . 

fied and detai1ed statement of the amount of attorney fees, costs , 
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and disbursements upon all parties who are not in default for 

failure to appear, not later than 10 days after the entry of the 

judgment; and 

C. (4)(a)(ii) Fil es the original statement and proof of 

service, if any, in accordance wi th Rule 9 C., with the court. 

For any default judgment where attorney fees are included 

in the statement referred to in subparagraph (i) of this para

graph, such attorney fees shall not be entered as part of the 
• 

judgment unless approved by the court before such entry. 

C. (4)(b) Objections. A party may object to the allow

ance of attorney fees, costs, and disbursements or any part 

thereof as part of a judgment by filing an9 serving written ob

jections to such statement, signed in accordance with Rule 17, 

not later than 15 days after the service of the statement of 

the amount of such items upon such party under paragraph (a) of 

this subsection. Obj€ctions shall be ~pecific and may be 

founde9 in law Qr in fact and shall be deemed controverted with

out further pleading. Statements and objections may be amended 

i n accordance with Rul e 23. 

C.(4)(c} Review by the court; hearing. Upon service and 

filing of timely objections, the court, without a jury, shal l 

hear and detennine al 1 issues of law or fact raised by the state

ment and objections. Parties shail be given a reasonable oppor

tunity to present evidence and affidavits relevant to any factual 

issues. 

C. (4)(d) Entry by court. After the hearing the court 
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sfia11 make a statement of the attorney fees, costs , and disburse

ments allowed, which shall be entered as a part of the Judgment. 

No other findings of fact or conc1 usi ans of l aw sh.a 11 be neces ... 

sary . 

C.(5 } Enforcement. Attorney fees , costs, and disbur se

ments entered as. part of a judgment pursuant to this sectio·n 

may be enforced as part of that judgment. Upon ser"li ce and 

filing of objections to the entry of attorney fees, costs, and -

di sbursernents as part of a judgment, pursuant to paragraph 

(4)(b) of this section, enforcement of that portion of the 

judgment shall be stayed until the entry of a statement of 

attorney fees, costs, and disbursements by the court pursuant 

to paragraph (4)(d) of thi s section. 

C.(6) -· Avo;dance of mtJftiple collection of costs, disburse

ments, and attorney fees. 

C. (6)(a) Separate judgments for seoarate claims. Where 
. --

separate final judgments are granted in one action for separate 

claims, pursuant to Rule 67 B., the court sha 11 take such steps as 

necessary to avoid the multiple taxation of the same costs, attor

ney fees, and disbursements in more than one such judgment. 

C . .(6)(b) Separate judgments for the same claim .. When 

there are separate judgments entered for one claim (where separate 

actions are brought for the same claim against several parties who 

might have been joined as parties in the same action, or where 

pursuant to Rule 67 8. separate final judgments are entered aga i nst 

severa l parties for the same c1~im), costs, attorney fees, and 
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disbursements may be entered in each such judgment as provided in 

this rule, bu·t satisfaction of one such judgment sha11 bar recovery 

of costs, attorney fees, or disbursements included in al l other 

judgments. 

COMMENT 
. 

This rule is designed to create a unifonn procedure for 
determining the existanca of a right to attorney fees. There has 
been substantial ·Confusion in Oregon whether particu1ar kinds of 
attorney fee c1aims must be pleaded and prove<i at trial, or could 
be submitted after tria1. The Senate Judi.c1·ary Committae of the 
1979 Legislative Assembly asked the Council to revi~N the matter 
and to develop a uniform method of handling attorney fees. 

This rule uses the bill of disbursements method far almost 
a 11 attorney fee claims. The Counci 1 adopted the post-tri a 1 pro
cedure because it is the simplest and separates a co11atera1 
controversy from the main tria1. It a1so makes sense to deal 
with attorney fees after the case is tried. 

The rule .also develops· a uniform provision for entitle· 
ment to costs and di sbursa'11ents. This is necessary because of 
the procedural merger of law and equity. The ru1e is the prior 
rule in equity and for special pn:,ceedings. The rule does not 
deal with right to receive attorney fees. rnis was considered to 
be a substantive rather than a procedural matter. For the same 
reason, the rule does not cover the amount of costs or fess. 

Section 68 A. of the rule retains the existing Oregon 
distinction betNeen costs and disbursements. It also defines 
attorney fees. ihe disbursement definition combines ORS 20.020 
and ORS 20.055. The Council did not change the items recover
able as discursanents. Discovery deposition costs remain non
recoverable because t.,e rule refers to "necessaryn deposition 
costs. 

Section 68 8. woul d supersede ORS 20.040, 20.060, and the 
last sentence of 20. 100. The rule is the flexible standard · 
fonnerly app1ied to equity cases. The language use<:i •,-1as adap
ted from Michigan Genera1 Court Rule 526. 1. The second sentence 
was drafted to avoid any problem with other statutss or rules 
which refer an1y to a right to costs i n r~liancs upon ORS 20.020. 
Tne last sen~ence satt1es a question not answered under the 
prior ORS sections. 

Subsection 68 C. (1) makes almost a1i claims for attorney 
fees subject to this rule. There are a 1arge number of statutss 
governing right to attorney fees. Rather than attampt to change 
the language of all the statutes, the rule simply provides a 
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pr~cedure for assessing such fees no matter what sourte is relied 
upon as provid1ng the right ta such fees. There are a few soecific 
exceptions where the rule proced~r:_e_ would not be appropriate', specifi 
cal lyi dJssolution and partition cases. 68 C.(l)(a). 

Since the rule is designed to provide a procedure for c1aim-
i ng. and provi n-g attorney fees which are an incident of the action 7 

pre-~isting attorney fees which are actually claimed as damages 
are excluded. 68 C.(l)(b}. The rule also appl·ies only to costs 
and fees which are included in the judgment. Other fees and costs , 
such as discovery sanctio-ns 1.othich a.re part of a court order and 
enforceable by contempt, ·would not be covered oy the rule. 68 C. (1)(c) . 

The Councif felt that a party should receive some warning 
of a potential c1aim for attorney fees prior to trial, even though 
the decision on amount and entitlement to these fees is postponed 
until a bill of disbursements is fi1ee. Requiring a pleading al:- · 
legation of a r-ight to attorney fees in 68 C. (2) also a11ows the 
opponent to test the right to such fees by a pretri a 1- moti an. 

Subsections 68 C.(4) and (5) are based upon the existing costs 
and disbursements procedure in ORS 20.210 through 20.230. Paragraph 
68 C. (4)(a) changes the procedure and requires service of a statement 
cl aiming costs, as well as disbursements and attorney fees, prior to 
entry of such costs as part of a judgment. The specific claim far . 
attorney fees is included in the bill of disbursements. Note that 1n 
cases involving a judgment against parties who are in default for 
failure to appear~ service of the statement of costs, disbursements, 
and attorney fees is not required. However, a statement must be pre
pared and_ filed to provide a basis for assessment of these items. Also, 
rio judgment for attorney fees can be entered ·in such default cases un
less the court approves the amount of the fees. Such approval could 
be in the form of an appro).led fee schedule for default cases adopted 
by the court or approval for individual cases. 

The Council increased the time for objection to the bill of 
disbursements from five days after expiration of the time to file 
the bill of disbursements to 15 days after service of the statement 
of costs, disbursements, and attorney fees. The last sentence of 
68 C.(4)(c) requiring an opportunity to present evidence and affidavits 
was added. The provision for stay of enforcement upon objection in 
68 C. (5) is new. 

Subsection 68 C.(6) replaces ORS 20.050 and also covers the 
entry of multiple final judgments in one case. Paragraph 68 C.(6)(a ) 
cavers the situation where multiple judgments are entered on separate 
claims pursuant to ORCP 67 8. In such case, the court is required ta 
avoid multiple taxation of the same costs, disbursements, or attorney 
fees. Paragraph 68 C.(6)(b} allows entry of the same costs, dis-
bursements, and attorney fees when there are multiple judgments against 
different parties an the same claim (in the same case or in separate 
cases), but makes clear that satisfaction of the costs, attorney fees, 
and disbursements portion of one such judgment satisfies all of the 
judgments. · 

22 



RULE 69 

DEFAULT 

A. Ent~y of defau1t. When a party against whom a judg

ment for affinnative relief i s sought has been ser1ed 'Nith sum

mons pursuant to Rule 7 or is otherHise subject to the juri sdic

tion of the court and has failed to plead or othert'lise defend as 

provided in these. ru1es, and these facts are made to appe~r by 

affidavit or other-Hise, the clerk or court shal l enter the 

default of that party. 

8. Entry of default judgment. 

a. (1) B.y the cleric rne clerk upon written application 

of the party seeking judgment sha 11 enter judgment when: 

8. (ll(a} The action arises upon contract; 

B. (1 l{bl The c1aim of a party se~king judgment is far 

the recovery of a sum certain or for a sum which c:an by compu

tation be made certain; 

8. (1) (..c} The· party against whom judgment is sought has 

been defaulted for failure to appear; 

8. (l}(dl The party aga_inst •,vhom judgment is sought i s 

not an infant or inccmpetant person and such fact is shown by 

affidavit; 

8. ll} (e) The party sa~king judgment submits an affida

vit of tne amount due; 

8.(1 }(f) An affidavit pursuant t~ subsaction B. (3) of 

this rule has been submittsd; and 

8. (1)(.g) Summons was persona 11 y sarved wi thin the State 
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of Oregon upon the party, or an agent, officer, di-rector , ar 

partner of a party, against whom judgment i's sought pursuant to 

Ru 1 e 7 D. ( 3 } (a l ( i ) or 7 D. ( 3) (b Hi } . 

The judgment entered by the cl erk sha 11 be far the amount 

due as shown by the affidavit, and may include costs, disbursa

ments , and attorney fees entsred pursuant to Rule·sa. 

B.(2) By the court. In all other cases, the party 

seeking a judgment by defau1t shall apply to the court therefor , 

but no judgment by default shall be entered against an infant 

or fncompetent person unless they nave a general guardian or 

they are represented in the action by another r~presentative 

as provided in Rule 27. If the party against whom judgment by 

default is sought has appeared in the action, such party (or, 

if appearing by representative, such party's representative) 

shall be served with written notice of the application for 

judgment at least 10 days, unless shortened by the court,· prior 

to the hearing on such app1 ication. If, in order to enable tne 

court to enter judgment or ta carry i t into effect, it is 

necessary to ta.ke an account or to determine the amount of 

damages or to establish the truth of any avennent by evidence 

er to. make an investigation af any other matter, the court may 

conduct such hearing, or make an order of reference, or order· 

that issues be trie<l by a jury, as it deems necessary and proper . 

The court may determine the truth of any matter upon affidavits . 

B. (3) Non-militarv affidavit recuired. No judgment by 

default sha ll be entered unti 1 the filing of an affidavit 
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on behalf of the plaintiff, showing that affiant reasonably be

lieves that the defendant is not a person in military service as 

defined in Article l of the HSoldiers 1 and Sailors 1 Civil Reli ef 

A~t of 1940,H as amended, except upon order of the court in ac

cordance with that Act. 

C. Plaintiffs, counterclaimants, cross-claimants. The 

provisions of this rule apply whether the party entitled to the 

judgment by default is a plaintiff, a third-party plaintiff, or 

a party who has pleaded a cross-claim or counterclaim. In al l 

cases a judgment by default is subject to the provisions of 

Rul e 67 8. 

D. 11 C1erk11 defined. Reference ta 11 clerl< 11 in this rule 

shall include the clerk of court or any person performing the 

auties of that office. 

COMMENT 

This rule is a combination of ORS 18.080 and Federal 
Rule 55. Under section 69 A. all defaults by a party against 
whom judgment is sought would be covered by this ru1e. ORS 
18.080 referre<i only to failure to answer. A failure to fi1e· 
responsive p 1 eadi ng, or fa i1 ure to appear and defend at tri a 1 , 
or an ordered default under Rule 46, would be regulated by 
this rule. Judgments of dismissal against a party seeking 
judgment are regulated. by Rule 54. 

Section 69 8. regulates entry of judgment after default. 
Subse~tion 69 8.(1 ) is mare restrictive, in allowing entry 
by the clerk, than was ORS 18.080(a). The requirements of 
claim for a sum certain and jurisdiction based upon personal 
service •11ithin the state were added. The rule was drafted to 
avoid asking the c1erk to make any decisions about the exis
tence of jurisdiction or amount of the judgment. 

In all other cases the court must order the entry of a 
default judgment. Subsection 69 8. (2) i s a modified form of 
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Federa1 Rule 55 (b}(2). The l imitation on judgments against 
infants and incompet.ents is new. The section requires 10 
days I noti ca for any default other than failure to appear. 
The third sent.ence of subsaction 69 8.(2) was intended to 
preser,,e the existing Oregon. requi reme.nt for hearing be-fare 
entry of a defau1t judgment. Se~ State ex rel Nilsen v. Cushing, 
253 Or. 262, 266, 267, 453 P.2d 945 (1969). The fourth sentence 
specir1ca 11y a 11 ows a court to use affidavits rather- than re-
qui re testimony. Fina 11 y, the ru1 e a11 ows the court to have a 
jury decide factual issues related to the default judgment. 
but does not require a jury in any case. ORS 18.080 did re~ 
quire a jury, upon demand, in some circumstances. There is no 
cons ti tuti anal right to a jury tri a 1 after defau 1 t, and the 
Counci 1 changed the ru1 e. -- Deane v. W'i 11 ametts Sri doe Co. , 
22 Or. 167, 175, 29 P. 440 (1892). 

Under se<:tion 69 C., the ru1 e app1 i es to default by any 
party against whom a claim is asser~d. A separate default 
judgment against less than all the opposing parties would 
require a court direction for entry of judgment as provided 
in Rule 67 B. 
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RULE 70 

FORM ANO ENTRY OF JUDGMENT 

A. Form. Every judgment shall be in writing plainly 

1. abeled as a judgment and set forth in a separate document. A 

default or stipulated judgment may have appended or subjoined 

thereto such affidavits, certificates, motions, stipulations, 

and exhibits as may be necessary or proper in support of the 

entry thereof. No particular form of words is required . but 

every judgment shall specify clearly the. party or parties in 

whose favor it is given and against whom it is given and the re

lief granted or other determi nati o·n of the action. The judgment 

sha 11 be si gnerl by the court or judge rendering such judgment 

or,in the case of judgment entered pursuant to Rul e 69 B. (l), by 

the cl erlc. 

B. Entry of judgments. 

B. (1 ) Filing; entry; notice. All judgments sha 11 be fi 1 ed 

and shall be entered by the cl erk. The cl erk sha 11 , on the date 

judgment is entered, ma i1 a notice of the date of entry of the-

judgment to the attorneys of record, i f any, of each party who is 

not in default for failure t~ appear. If a party who is not in de

fault for failure to appear .~oes not have an attorney of record, such 

notice shal l be mailed to the party. The c l erk also shal l make a note 

in the judgment docket of the mailing. In the entry of a11 judgments, 

except a judgment by default under Rul e 69 B. (1), the cl erk sha 11 

be subject to the direction of the court. Entry of judgment sha1 i 

not be de 1 ayed for taxing of costs I disbursements 7 and attorney 

fees under Rule 68. 
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8. ( 2) · Judgment. effective ucon entry. Notwithstanding 

ORS 3. 070 or any other rule or statute, for purposes o.f these 

rul es, a judgment is effective on1y when entsred as provided. 

i n th i s ru 1 e. 

8. (3) Time far entry. 
I 

The cl erk sha 11 e.nter the judg-

ment within 24 hours, excluding Saturdays and legal holidays r 

of the time the judgment is filed. 1.-lhen the clerk is unable 

to or omits to enter judgment within the time prescribe~ i.n 

this subsection, it may be entared any time thereafter. 

C. Submission of forms of judgment. Attorneys sha 11 

suhmi t proposed farms for judgment at the dtrecti on of the 

court rendering the· judgment. Unless otherwise ordered by 

the court, any proposed form of judgment sha 11 ae serve<f 

five days prior to the submission of judgment in accordance 

with Rule 9 B. The proposed form of judgment shal l be filed 

and pMJof of sarvice made in accordance with Rule 9 C. 

0. 11 Clerk 11 defined. Referenca to 11 cl erk" in this ru i e · -

shal l i nclude the clerk of court or any person performing the 

duties of that office. 

COMMENT 

This rule deals with several aspects of ·the crucia1 
question of identification of a judgment and its effective 
date. Section 7.0 Ar define·s 11 j.udgment1

~ as a written document 
signed by the judge, or in the limitsd default area under 
69 8.(1), by the clerk. The rule also directs, as a general 
rul e, that the judgment document be separate and plainly lab
elled as such. This is the approach of Federal Rule sa and 
is designed to avoid any question whether a ,,witten opinion 
or order of a court is or is not a judgment. This rule differs 
from the federal rule for default or stipulated judgments because 
supporting motions, affidavits, or stipulations may be combined 
with the judgment. The specificity of parties and relief language 
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comes from ORS 18.030 and the statement that no particular form of 
words i s required conforms to Oregon case law. Esselstyn v. Casteel,_ 
205 Or. 344, 286 P. 2d 665, 288 P. 2d 214, 288 P. 2d 215 ( 1955) . 

Under s_ection 70 8. the import.ant question addressed. is 
exactly when the judgment becomes effective. Practi ca 11y, the 
choice is betNeen entry (which is a formal entry in the court 
records by the c 1 erk, ORS T. 030) and f i 1 i ng (wni ch is "de 1 i very 
of the document to the clerk of the court with the intsnt that 
it be fi1ed.n). Charcc, rnc. v. Cahn, 242 Or. 566, 571, 411.P.2d 
264 ( 1966) . See 1,Jash i ngton Ru 1 es , 58 ( b) . There has be~n some 
confusion in the past aver the effective dats of a judgment. 
Most provisions in ORS refer to entry, e.g., ORS 23.030, 18.080, 
18. 51 a, and 20 .. 21 a. On severa 1 accasi ans, however, the Or~gon 
·supreme Court nas interpreted 11 entryi1 to mean filing. Charco, Inc. 
v .• Cohn, supra, at 570; Highway Corrmi ssi on v. Fi sch-Or, Inc., 241 .. 
Or. ,12, 415, 399 P.2d 1011, 406 P.2d ~39 (l965). Because of this, 
the Counci 1 used 11 fil i ng 11 as the point when the time 1 imi t for 
filing or acting upon motion for new trial or judgment nobtit/i
standing the verdict begins to run. ORC? 63 D. ; 64 F. and G. 

The Council felt that it was extrc..me1y important that 
the effective date of a judgment be the same for a 11 purposes. 
The Council believed that entry was a better choice for sev
era1 rf!asons: 

(1) The time for aoceal beoins to run at entrv. ORS 
19.026. Change of the appeal statute would be beyond Counci i 
rulemaking authority. 

(2) Entrv is a far more certain ooint. The entry is 
part of an official record~ wher-eas fi1ing is not itse1f a 
record. If the date of filing is not stamped on the document, 
the filing date may be difficult to detsrmine. T'nere can be 
consi derab 1 e confusion when filing takes p1 ace. Se~ 
Vandermeer v. Paci fi c Northwest Oe 1,e 1 o oment ~ 27 4 Or. 221 , 
223~224, 543 P.2d 868 (1976). 

(3)· There is a notice provision for·entry. ORS 18.030 
requires mailing of a copy of the judgment 6y the clerk to all 
parties not in default. This requirement has presented substan
tial practical difficulty for clerks. This rule requires only 
notice of the date of entry to the attorney of record, or if there 
is no attorney, to the party. 

Therefore, subsection 70 8.(2) states generally that a 
judgment is only effective when· entered. Note, the entry approach 
will require the modification of ORCP 63 D. and 64 F. and G. to 
change filing to entry. The reference to ORS 3.070 is necessary 
because the 6~inion in Charco, Inc. v. Cohn, supra, at 569, refers 
to that statute as a basis for interpreting 11 entry11 to mean II filing. 11 
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Subsection 70 8.. (3) 1s based on ORS 18.040 aDd 18.050. 
ORS 18.040 referretl to entry 11within the day," which was inter
preted to mean 24 hours. Casner v. Hoskins, 64 Or. 254,281, 
128 P. 841 , 130 P. 55 (191 3 ) . 

Section 70 C. is new but reflects existing practice. It 
was felt that su.bmi ssi on of a fonn of judgment should be up to 
the court. However, if an attnrney submits a form of judgment, 
it should be served on the other parties. 
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RULE 71 

REL!EF FROM JUDGMENT OR ORDER 

A. Clerical mistakes. Clerical mistakes in judgments, 

orders, or other parts of the record and errors therein arising 

from overs i. ght or omission may be corrected by the court at 

any time on its own motion or an the motion of any party and 

after such ·notice ta all parties who have appeared, if any, as 

the court orders. Duri_ng the pendency of an appea 1 , a judgment 

may be corrected under this section only with leave of the apel

late· court. 

B. Mistakes; inadvertence; excusable neglect; newly 

discovere<i evidence, etc. 

8.(1) By motion. On motion and upon such terms as are 

just9- the court may relieve a party or such party~s legal 

representative from a judgment for the following reasons: 

(a) mistake, inadvertence, surprise~ or excusable neglect; 

(b) newly discovered evidence which by due diligence could not 

have been discovered in time to move for a new trial under 

Ru 1 e 64 F. ~ (c) fraud, misrepresentation, or other mi scan

duct of an adverse party; (d). the judgment is void; or (e) the 

judgm~nt has been satisfied, released, or discharged, or a 

prior judgment upon which it is based has been reversed or 

otherwise vacated, or it is no longer equitable that the judg-

ment should nave prospective application. A motion for 

reasons (a), (b}, and (c) shall be accompanied by a pleading or 

motion under Rule 21 A. which contains an assertion of a claim or 

defense. The motion shall be made within a reasonabl e time, and 
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for reasons (a) , (b), and (c) not mare than one year after receipt 

of notice by the moving party of the judgment. A copy of a motion 

filed within one year after the entry of the judgment shall be 

served on all parties as provided in Rule 9 B., and all other motions 

filed under this rule shall be served as provided in Ru1e 7. A 

motion under this section does not affect the finality of a judg

ment .or suspend its opera ti on. 

B.(2) When appeal e~nding. With leave of the appellate 

court, and subject to the time limitations of subsection (1) of 

this section, a motion under this section may be filed with the 

trial court during the time an appeal from a judgment is pending 
. 

before an appellate court, but no relief may be granted by the 

trial court during the pendency of an appeal . Leave to file the 

motion need not be obtained from any appellate court, except dur

ing such time a.s an appea 1 from the judgment is actua Tl y pending 

before such court. 

C. Relief from judgment by other means. Thi s rui e does 

not 1 imit the inherent power of a court to modify a judgment . __ 

within a reasonable time. or the power cf a court to ente~tain 

an independent action to re1ieve a party fr~m a judgment, or 

the power of a court to grant relief to a defendant under Ru1e 

7 D. (6 l( f), or the power of a court to set aside a judgment for 

fraud upon the court. 

D. Writs and bi11s abo1ishe<l . 1"1rits of ccram nobis, 

coram vobis, audita quere1a, bi11s of review, and bi11s in the 

nature of a bill. of review are abolished, and the procedure for 

obtaining any relief frcm a judgment shall be by motion or by 

an independent action. 
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COMMENT 

This rule i s intende<:l to provide a comprehensive procedure 
for vacating a judgment by _motion to replace ORS 18.160.- The 
rule al so regulates nunc pro tune entry of judgments, which ar~ 
not covere<i by exi·stin9 ORS sections. The rule is a modified 
form of F~eral Rule 60, adapted to Oregon cases and practice. 

Section 71 A. codifies existing Oregon practice and was 
taken from Federa 1 Ru1 e 60 (a). The 1 ast sentence is not in 
the federal rule. Under existing Oregon law, a trial court 
may change a judgment during the pendency of an appeal to correct 
the record. Caveny v. Asheim-, 202 Or. 195, 208-212, 274 P.2d 281 
( 1954 l. The appe 11 ata court shau1 d be aware of any change in 
the judgment order, particularly if there is a question whether 
the change is actually a correction of the r~cord. 

Subsection 71 B.-(1) uses the same motion procedure as ORS 
18. rso. Paragraph B. (1 }(a} e1 iminates the requirement ·;n ORS 
18.160 that the mistake be that of the moving party. This 
would allow vacation based upon error by the tria1 judge, at 
least of an unusual nature, af.t.er the time for a motion for new 
trial has elapsed. Paragraph 71 a. (l)(b) explicitly authori~ 
.zes a motion basetl upon newly discovered evidence. We11s, 
Fargo & Co. v. Wall, 1 Or. 295, 297 (1860). Paragraph 71 B. (1} (c) 
clarifies that fraud. can be used as a basis for a motion ta 
vacate. Compare Nichols. v. Nichols, 174 Or. 39.0, 396, 143 
P.2d 663, 149 P.2d 572 (1944); Miller v. Miller, 228 Or. 301 , 
307, 365 P.2d 86 (1961). Note, the provi.sion differs from the 
federal rule and does not eliminate the distinction between ex
trinsic and intrinsic fraud. Paragraph 71 8. (1 }(d) codifies 
cases allowing motion to vacate a void judgment. Stat2 ex r~1 
Karr v. Shore}, _281 Or. 453, 466, 575 P. 2d 9. 81 ( 1978). Para-_ 
g~aph 71 8. (1 (e) is new but simply codifies the common 1aw -
remedy of audita querela (available in Oregon by motion invok
ing the inherent power of the court). Herrick v. 1,-Jallacet 
114 Or. 520, 525, 236 P.2d 471 {1925). The reference to 11 no longer 
equitable 11 restates the MJle'that a judgment with prospective 
operation may be subject to change based upon changed candi- . 
tions. Farmer~' Loan Co. v. Oregon Pac. R. Co., 28 Or. 44, 65-69, 
40 P.·1089 (1895}. 

~ubsection 71 B,Li) also ·explicitly,requires that the party 
who makes the motion must demonstrate that a claim or defense is 
being asserted and that vacation of .the judgment would not be a 
waste of time. That requirement existed for motions under ORS 
18.160. Lowe v. Institutional Investors Trust, 270 Or. 814, 817 , 
529 P.2d 920 (1974), Washington County v. Clark, 276 Or. 33, 37, 
554 P.2d 163 (1976). The requirement would not make sense for para
graphs 71 8.(l)(d) and (e). State ex rel Dial Press v. Sisemore, 
263 Or. 460, 463, 502 P.2d 1365 (1972) . 
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The one-year time limit of ORS 18.160 is retained for para
graphs 71 B.(l}(a), (b), and (c). The time limit is neither 
necessary nor desirable for paragraphs (d} and (e). The rule 
also requires that any motion be made in a reasonable time, which 
would be the_same as the existing due diligence requirement in 
Oregon. This would not apply to ground 71 B.(l)(d). The most 
important change in the time limits is the reference ta "filing,1' 
instead of granting the motion. Compliance with the time limit 
should depend upon the diligence of the moving party and not 1,.1pon 
the court. 

The provisions relating to service of the,motion are not in 
the federal rule ·and were drafted to conform to Herrick v. 
Wallace, supra, at 526. 

Under Oregon case law, during the pendency of an appeal 
the trial judge could not vacate a judgment for the reasons specf
fi ed in sec ti on 71 B. Ca veny v. Ashei m, supra. Since there · 
may be a one-year time limitation for filing the motion, it should 
be possible to file such a motion in the trial court during the 
one-year peritod to await disposition of the appeal; this is pro
vided by subsection 71 B.(2). Since the motion might affect the 
appellate court's consideration of the case, the rule requires 
notice and 1 eave from the appellate court; After the termi nation 
of the appeal there is no reason to require permission of the ap
pellate court. See Nessley v. Ladd, 30 Or. 564, 566-567, 48 P. 420 
t 1897). 

Subsection 71 8.(3) simply recognizes the other existing 
method·s of seeking vacation of judgment,. e.g., separate suit 
for equitable ralief., Oregon-Washington R. & Navigation C_o. v. 
Reid, 155 Or. 602,609, 65 P.2d 664 (1937), and a motion invokina 
the inherent power of a court to vacate a judgment within a 
reasonable time. . ORS 1. 055; Braa t v. Andrews, 266 Or. 537, 540, 
514 P. 2d 540 ( 1973). 

Coram nobis, coram vobis, and audita querela were common 
law procedures for vacating Judgments. Bil ls of review and 
bills in the natl.Ir~ of review we~ used by the courts of equity . 
Any grounds for vacation which could be raised by such devices 
are coverad by this rule and the earlier procadures are speci .. 
fically eliminated to avoid confusion. 
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RULE 72 

STAY OF PROCEEDINGS TO ENFORCE JUDGMENT 

A. IlliTlediate execution; discretionary stay. Execution or 

other ~roceeding to enforce a judgment may issue immediately 

upon the entry of the judgment, unless the court directing entry 

of the judgment, in its discretion and on such conditions for the 

security of the adverse party as are proper, otherwise directs. 

No stay of proceedings to enforce judgment may be entered by the 
. . 

tr1al court under this section after the notice of appeal has been 

served and fil ed as provided i n ORS 19.023 through 19.029 and 

during the pendency of such appeal. 

B. Other stays. This rule does not limit the right of a 

party to a stay otherwise provided for by these rul es or other 

statute or rule. 

C. Stay or injt1nction in favor of public body. The fed

eral government, any of its public corporations or commissions , 

the state, any of its public corporations or commissions, a county , 

a municipal corporation, or other similar public body shall not-· 

be required to furnish any bond or other security when a stay is 

granted by authority of sectfan A. of this rule in any action to 

which i t is a party or is responsible for payment or performance , 

of the judgment. 

D. Stay of judgment as to multiple claims or multiple 

parties. When a court has ordered a final judgment under the 

conditions stated in Rule 67 8., the court may stay enforcement 
. 

of that judgment or judgments and may prescribe such conditions 
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as are necessary to secure the cenefi t thereof to the party in 

whose favor the judgment is entered. 

COMMENT 

Existing ORS sections do not c1early cover stay of enrorce
ment of judgment~ other than providing for an automatic stay by 
the superse<ieas bond. ORS 19. 040, et. seq. This ru 1 e does not 
change the supersedeas bond provisions or affect the power of 
the appe 11 a ta court to grant a stay pend-i ng appea 1 , but dea 1 s 
with the power of the tr·i a 1 court to stay enforcement of judg
ment. 

Section 72 A. is taken from Utah Rule of Civil Procedure 
62(a) and restates existing Oregon 1 aw. Helms Groover & Dubber 
Ca. v. Copenhagen! 93 Or. 410~ 416~ 177 P. 935 (1919). The last 
seritence is not in the Utah rule but states the existing 0r~on 
rule. State ex r~l Peterkart ,,. Bohannon, 210 Or. 215,217, 309 
P.2d 800 (1957). . 

A bond is only necessary where the party against whom j1.1dg
ment is entered might not perform. Therefore, section 72 C. 
provides that when a public body would be responsible, no bond is 
needed. See ORS 22.010 and 20.140. 

Section 72 0~ is taken from ORS' 18.125(2) . 
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RULE 73 

JUDGMENTS BY CONFESS ION 

A. Judgments which may be confessed. 

A. (l) For money due; where allowed. Judgment by confession 

may be entered without action for money due in the manner_ prescribed 

by this rule. Such judgment may be entered in any court having 

jurisdiction over the subj~ct matter. The application to confess 

judgment shall be made in the county in which the defendants, or 

one of them~ reside or may be found at the time of the application. 

A judgment entered by any court in any other county has no force or 

validity, notwithstanding· anything in the defendant ' s statement to 

the contrary. 

A.(2) Consumer transactions. No judgment by confession may 

be entered without action upon a contract, obligation, or liability 

which arises out of the sale of goods or furnishing of services for 

personal , family, or household use, or out of a loan or other 

extension of cred.it for persona 1, family, or household purposes, 

or upon a promissory note which is based upon such sa le or exten

sion of cre<iit. 

B. Statement by defendant. A statement in writing must be 

made, .signed by any party against whom Judgment is to be entered 

or a person authorized to bind such party, and verified by oath, 

as fa 11 ows: 

B.(1 ) It must authorize the entry of judgment for a speci 

fied sum; 
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8. (2) It must stats concisely the facts o_ut of which i t. 

arose , and show that the sum confessed therefor is justly and 

presently due; 

8.(3)- It must contain a statement that the person or 

persons signing the judgment understands that it authorizes 

entry of judgment without further proceeding which would .auth

ori ze execution to enforce payment of the judgment; and 

B. (4) It must have been executed after the date or dates 

when the sums described in the statement were due. 

C. Acplication by oiaintiff. Judgment by confession may 

be ordered by the court upon the filing of the statement re

quired by section 8. of this rule. The judgment may be entered 

and enforced in t he same manner and wi t h the same effect as a 

judgment in an action. 

0. Confession by joint debtors. One or more joint debtors 

may confess a judgment for a joint de.bt due. i~here all the 

joint debtors do not uni ta in the confession, the judgment shall 
·-· 

be entsr-ed and enforce<i against only those 1..vho confessed it and 

it is not a bar to an action against the other joint debtors upon 

the same demand. 

COMMENT 

This rule retains confessions of judgment without action in 
a more limited fonn than ORS 26. 110-26.130 but is consistent with 
existing Oregon practice and constitutional limitations. 

· Under subsection 73 A. (1), the use of the device is 1 imited 
to amounts actually due. The confession of judgment should not 
be used generally as a security device. The limiting of the place 
of entry is adapted from Ill. Stat. Ann. Ch. 110, § 50(3) (1968). 

Subsection 73 A. (2) prohibits use of the procedure in actions 
arising from consumer transactions. This is simply carrying for
ward prior legislative action which prohibited the procedure in 
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many consumer transactions. See ORS 83.670(1), 91.745(l)(b}, 
and 697.733(3). The language used was adapted from Cal. Code 
of Ci v. Proc. § 1132. 

Section 73 8. is new and is intended to allow confessions 
·of judgments based upon agreement by the debtor after the amounts 
claimed were due and not a11ow confessions of judgment based upon 
a cognavit agreement in the original agreement or instrument 
creating the debt. Tha cognovit situation is the one most open 
to abuse and where due process may require some hearing or notice 
before entry of the judgment. Testimony received by the Council 
indicated that confessions of judgments based upon cognovit agree
ments were not used in Oregon practice, but the confession of 
judgment was needed to encourage -some settlements when a debtor 
acknowledges that a debt is due but cannot pay immediately. 

Sections 73 C. and D. were adapted from N.Y. C.P.L.R. § 3218. 

RULE 74 (RESERVED) 

RULE 75 (RESERVED} 

RULE 76 (RESERVED} 

RULE 77 (RESERVED) 
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RULE 78 

ORDER OR JUDGMENT FOR SPECIFIC ACTS 

A. Judgment requiring performance considered equivalent 

thereto. A judgment requiring a party to make a conveyance, 

transfer, release, acquittance, or_ other like act within a 

peri ad therein specified sha 11 , if sue h party does not comp 1 y 

with the judgment, be deemed to be equivalent thereto. 

B. Enforcement; contempt. The court or judge thereof 

may enforce an order or judgment directing a party to perform 

a specific act by punishing the party refusing or neglecting 

to comply therewith, as for a contempt as provided in ORS 

33.010 through 33.150. 

C. Application. Section 8. of this rule does not app ly 

to a judgment for the payment of money, except orders and 

judgments for the payment of suit money, alimony, and money 

for support, maintenance, nurture, education, or attorney 

fees, in: 

C. ( l ) Acti ans for di sso 1 uti ans of marriages .. 

C. (2) Actions for separation from bed and board .. 

C. (3) Proceedings under ORS 108. 110 and 108.120. 

D. Contempt pracee(iing. As an alternative to the 

independent procee<iing contemplated by ORS 33.010 through 

33.150, when a contempt consists of disobedience of an injunc

tion or other judgment or order of court in a civil action, 

citation for contempt may be by motion in the.action in which 
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such order w"as made. and the det.ermi nation respecti.ng punishment 

made after a show cause hearing. P~ovided however: 

D.(1) Notice of the show cause hearing shall be served 

personally upon the party requirei to show cause. 

D. (2 ) Punishment for contempt shall be 1 imite<:i as pro

vided in ORS 33.0ZO. 

D.(3) The party cited far contempt shall have right to 

counsel_ as pr-ovi ded in ORS 33. 095. 

COMMENT 

This r,Jle was generally taken from existing ORS sections. 
Section A. is ORS 23.020(1). Section B. is ORS 23.020{2) with 
the specific reference to ORS chapter 33 added. 

Section C. was taken from ORS 23.020.(3}. The ORS language 
forbidding punishment by contempt for failure to obey a court 
11order11 was el imi na tad. !f ta.ken 1 i tera 1 ly, it would prohibit 
enforcement of any inter·l acutory order for payment of money by 
contempt1 e.g., discovery sanctions under- Ru1e 46 or orders 
under Rule 36 C. See 0RCP 67 A. and 68 C.(l)(c) . 

Section D. is new and authorizes a motion procadure for 
contempt, as an alternative to an independent proceeding under 
ORS chapter 33. The motion practi cs was the trad i ti ona 1 
chancery precadure. 
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RULE 79 

TEMPORARY RESTRAINING ORDERS ANO 
PRELIMINARY rNJUNCT!ONS 

A. · Ava i 1 ability genera 11 y. 

A. (1) Circumstances. Subject to the requir~ments of 

Rul e 82 A. (l), a temporary restraining order or preliminary 

injunction may be a11owed under this ru1 e: 

A. (1) (a) When it appears that a party is enti t1 e'.l to 

relief demandea in a pleading, and such relief, or any part 

ther~of, consists of restraining the ccmnission or continuance 

of some act, the conmission or continuanc.a of which during the 

1 itigati.on would produce injury to the party sesking the 

rel i ef; or 

A. (1 )(b) When it appears that the party against whom a 

judgment is sought is doing or threatens, or is about to do, or 

is procuring or suffering to be done, some act in 11io1ation of 

the rights of a party seeking judgment concerning the subject 

mattar of the action, and tending to render the judgment i nef---· 

fectual . This paragraph shall not apply when the provisions of 

Ru1e 83 F., G. (4), and r. (2) ·ar~ applicable, whether or not pro

visional relief is ordered under those provisions. 

A.(2) Time. A temporary restraining order or prelimi 

nary injunction under this rule may be a 11 owed by the court, or 

judge thereof, at any time after commence~ent af the action and 

before judgment • 
•. 

8. Temporary r!straining order. 

8. (1) Notice. A temporary restra ining order may be 
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granted without written or oral notice to the adverse party or 

to such party 1 s attorney only if: 

_8. ( 1 ) (a) It c1 early appears from specific facts shown by 

affidavit or-by a verified complaint that imme(!.iata and 

irTeparable injury, loss, or damage wi11 resu1t to the app1i

cant before the adverse party or the adverse party 1 s attornE!y 

can be heard in opposition, and 

8.(11(b) The applicant or app1icant 1 s attorney submits 

an affidavit setting forth the efforts, if any, which have been 

made-to notify defendant or defendant 1 s attorney of the appli

cation, inc1uding attempts to pr~vide notica oy telephone, and 

the reasons supporting the c1aim that notice should not be require<! , 

The affidavit required in this paragraph shall not be required 

for orders granted by authority of paragraphs (c), (d), (e), (fL 

or- (g) of subsacti on (l } of ORS 107. 09S. 

B. (2) Contents of order; . duration. Every temporary 

restraining order granted without notice shall be endorsed with 

the date and hour of issuance, sha 11 be fi 1 ed forthwith, sha 1 r-· 
define the injury and state why it is irreparable, and shall 

state why the order was gran.ted without notice. 

B. (2)(a) Every temporary restraining order shall expire 

by its terms within such time after entry, not to exceed 10 

days, as the court fixes , un l ess within the time so fixed the 

order, for good cause shown, is extended for a like period or 

unless the party against whom the order is directed consents 

that it may be extended for a longer period4 The reasons for 

the extension shal l be entered of record . 
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B. (2)('b) The 10-day 1 imit of paragraph (a) of th i s subsec

t i on does not apply to orders granted by authority of paragraphs 

(c) , (d), (e), (f), or (g ) of subsection (1 ) of 0RS· 107. 095. 

8.(3 } Hearing an preliminary injunction~ In case a 

temporarJ restrai.ning order is granted without notice, the. 

motion for a prel iminarJ _injunction sha11 be set down for hear

ing at the earl iest possib1e time and takes pracedence over 

a11 matters except older matters of the same charact er . 'l'l'hen 

the· motion comes on for hearing the party who obtained the 

temporar-1 re.straining order sha 11 proceed with the app1 i cation 

for a pre 1 imi nary injunction and~ if such party does not do so t 

, 

the court shal1 dissolve the tsmporary restrai ni ng order. 

8. (.4) Adverse party1s motion to dissolve or modify. On 

two days 1 notice (or on shorter notice if the court so orders ) 

to the party ?Nho obtained the tsmporary restraining order 

without notice, the adversa party may appear and move for 

dissolution or modification of such restraining order. In that 

event the court shall proceed to hear and detenni ne such motion 

as expe<i i ti ous 1 y as the ends of justice require . 

. S.(5) Temporary restraining orders not extended by impl i 

cation. rf the adverse party actua11y appears at the time of 

the granting of the restraining order, but noti ce to the adverse 

party is not in accord with subsection C.(l) , the restrain i ng order 

is not thereby converted into a preliminary injunction. rf a 

party moves to dissolve or modify the temporary restrai ni ng order 
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as permitted by subsection (4) of this section, and__"~ct!_ motion 

is denied, the tempo_rary restraining order i s not thereby converted 

into a preliminary injunction. 

C. Preliminary injunction. 

C.(1) Notice. No p~1iminary injunction shall be issue(! 

without notice to the adver-se party at least five days befor~ 
. 

the time specified for the hearing, un1ess a different period 

is fixed by order of the court. 

C.(2} Consolidation of hearing wfth trial on merits. 

Before or after the commencement of the nearing of an applica

tion for preliminary injunction, the parties may stipulate that 

the trial of the action. on the merits s ha 11 oe advance<! and -

conso11date<l with the hearing of the appl icatian. The parties 

may also stipulate that any evidence recai 11ed upon an application 

for a preliminary injunction, which would be admissible upon the 

trial on the merits, becomes part of the record on trial and.need 

not be repeated . upon the tri a 1 . 

D. Form and scooe of injunction ar restraining order. 

Every order granting a preliminary injunction and every r~strain

ing order shall set forth the re~sons for i ts issuancs, shal l be 

specific in terms, sha1 1 describe in reasonabl e detaii (and not 

by reference to the complaint ar other document) the act or acts 

sought to be rastrained, and is binding only upon the parti es to 

the action,their officers, agents, servants, employees, and at

torneys, and upon those persons i n active concert er parti ci pa ti on 
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with any of them who receive actua 1 noti c.e of the order by per~ 

scnal service or otherNise. 

E. Scooe of rule. 

E. (1) "This rule does not apply to a temporary restraining 

order issued by authority of O.RS 107.700 to 107.720 .. 

E. (2) rnis ru1e does not apply tc temporary restraining 

orders or preliminary injunctions granted pursuant to ORCP 83 

except for the app1ication of section 0. of this rule. 

E.(3) rnese rules do not modify any stattrte or ru1e of 

this state relating to te.'l1porary restraining orders ar pre1 imi

nary injunctions in actions affecting employer and employee. 

F. Writ abo 1 i shed. The writ of ne exea t i s a.bo 1 is hed.. 

COMMENT 

This rule raplaces ORS chapter 32. The existing ORS pro
visions are not complete, do not adequately distinguish bet,.-.e~n 
temporary re.straining orders and pn!1iminary injunctions, and 
have never been integrated with the provisional process pro
cedure of ORS chapter 29 (now ORCP 83). 

The grtJunds spelled out ·in subsection A. (l) are identica1 
to ORS 32. 040, except for el imiriati on of a specific reference to 
a restraining order where a defendant threatens to remove or dispose 
of property. Restraining orders to prevent a defendant from 
frustrating enforcanent of a· futur~ judgment by disposition of 
property are covered under the provisional remedies procedur~ of 
ORC? 83. See Huntin ton v. Coffee Associates, 43 Or. App. 595, 598, 
603 P-.2d 1183 9791. The procsdure in this ru1e applies either 
to the situation where the ultimats remedy sought in the case is 
a permanent injunction and the plaintiff needs irmiediate relief, 
or where the injunction sought to effectuats the eventual judg
ment does· not consist of restraining the defendant from disposing 
of property because such property cou 1 d be app 1 i ad to satisfy 
any judgment. 

Subsacti on A. (2} was taken from ORS 32. 020 ( 1 ) . 
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Sections 8. and C. are adapted from Fed era 1 Ru 1 e 6E (a) and 
(b) . Paragraph B.(l)(b) was redrafted to make clear that a party 
saeking a ta~porary restraining order must try to inform the 
opposing party ar such party 1 s·attorney of the application by 
telephone or any other possible means. An ex parts restraining order 
is authorize<i but on1y for 10 days. Unde~ Rule 17, a complaint nesd 
not oe verified, but it could be verifie<i to provide a basi-s for an· 
order under 79 B.(l}(al. Paragraph B.(2}(b} makes clear that the 
10-~ay 1imit does not apply in domestic relations cases. 

Subsection B. (S) is not in the federal rule and was d·rafted 
to avoid the confusion discussed in Grannv Goose Foods, Inc. 11. 

Teamstsr•3t 415 U.S. 423,432 n.7 (1974). 

Subsection C. (2) differs from the federal rule; ccnso l i da ti on 
with trial .on the merits requires agreement af the parties . 

Section D. is taken from Fe<iera 1 Ru 1 e 65 (d) . Note~ the 
bond requirements for preliminary injunctions and temporary 
restraining orders are found in ORCP 82. 

Under section E. certain preliminary injunctions are not cov
ered. Subsection E.(l) refers to the Fami1y Abuse Prevention Act. 
Subsection E.(2) carries out the distinction in section A. be
t,"'een preliminary acce1erated injunctive relief and restraining 
orders designed to preserve a def end ant I s property to satisfy 
judgment. Subsection E.(3) is. taken from Federal Rule 65 (e) 
and is designerl to avoid conflict wittJ state and fed.era1 acts 
limiting injunctions in 1~bor relations matters. 

The writ of ne exeat was a common law form of restraining 
order that prevented a person from 1eaving the jurisdiction. It 
was explicitly abo1ished by ORS 34.820. 

47 



RULE 80 

RECEIVERS 

A. Receiver defined. A receiver is a person appoi ntsd by 

a circuit court, or judge thereof, to take charge of proper~y d~r

ing the pendency of a civil action or upon a judgment o~ order 

therein, and to manage · and dispose of it as the court may 

direct. 

B. When aopointment of receiver authorized. Subject to 

the _requirements of Ru1 e 82 A. (2), a receiver may be appo fnted by 

a circuit court in the f ~ 11 owing cases: 

B. l1 l Pro vi si ona 11 ~ to orotact prooerty. Provis i ona 1 -

1y , before judgment, on the application of any party, when 

such party 1 s right to the property, which is the subject of 

the action, and which is in the possession of an adver~e 

party, is probab 1 e, and the property or its rents or profits 

are in danger of being 1ost or materially injure<i or impaired . 

B. (2) To effectuate judgment. After judgment to carry -· 

the same into effect. 

8.(3 ) To dispose of property, to preserve during 

aooea l ; or 'Nhen executlon unsatisfied. To dispose of the 

property according to the judgment, or to presarve it during 

the pendency of an appeal or when an execution has been re

turnefJ unsa tis f i eti and the deb tor refuses to ap p 1 y the prop

erty in satisfaction of the judgment. 

B. (4) Creditor 1 s action. In an acti on brought by a 
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creditor to sat aside a transfer, mortgage, or conveyance of 

property on the ground af fraud or to subject property or a 

fund to the payment of a debt. 

B.(S} Attachinc creditor. At the i nstance of an attach

ing creditor when the property attached is of a perishac1e 

na t?Jre or is othe n,i se in danger of '"'aste, impairment, or 

destruction or where the debtor has absconded or acandoneci 

the property and it is necessary to conserve or protect it, 

or tc dispose of it immediately ... 

B. (6 l Prtitsct, c,resarve • or restrain property subject 

to execution. At the instance of a judgment creditor either 

before or after the issuance of an execution to presarve, pro

tKt, or prevent the transfer of property 1 i ab-1 e to execution 

and sale thereunder. 

B. (7} Corporations and associations; when oravided by 

statute. - In cases provided by statute, when a corporation or 

cooperative association has been dissolved, or is ·inso1vent, 

or in irrminent danger of insolvency , or has forfeited its 

corporate rights. 

B. (8} Coroorati ans and associ ati ens; to orotect orooertv 

or interest of stockholders or creditors. When a corporation ar 

CQoperative association has been dissolved or is insolvent or 

in irrminent danger of insolvency and it is nflcessary to protect 

the property of the corporation or cooperative association, or to 

conserve or protect the interests of the stockho 1 ders er ere di -

tors. 
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C. Aooointnent of r~cei'lers; notice. No recaiver sha11 be 

appointetl without notice to the adverse party at 1east 10 days 

before the ti.me specifie..:i for the nearing, un1ess a different 

period is fixed by order of the court. 

D. Form of order acooi ntina receivers . Every order or 

judgment appointing a. rec~iver: 

D. ( 1 ) Sha 11 contain a reascnab le description of the prop

erty included in the receivership; 

.o. (2 ) Sha 11 fix the time :,1; thin '"hi ch the receiver sha 11 

file a report setting forth. (a} the p~perty of the debtor i n 

greater detail, (b} the interests in and claims against it7 and 

( c} its income-producing capacity and recommenda t i ans as to the 

best method of realizing its value for the benefit of those 

entitl ea; 

0.(3 ) Shal l, when a general receiver is appointed to 

l iquidate and wi nd up affairs, set a time within which creditors 

and cl aimants sha ll file their claims or be barred; and 

0. (4) May require periodic reports from the receiver. 

E. Notice. t~ oersons fnterestsd in receivership. A genera 1 

receiver appointed to liquidate and wind up affairs shall under 

the direction of the court, give notice to the creditors of the 

corporation, of the partnership or association, or of the i ndiv idual , 

i n such manner as the court may direct7 requiring such creditors 

to fi 1 e their c:J aims , du 1 y verified, with the rece iver , the 
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. . 

receiver's attorney, or the clerk of the court, within such time 

as the court directs. 

F. Special notices. 

F. (1) Required notice. Creditors filing claims with the 

receiver, a 11 persons making contracts with th.e receiver, a 11 

persons having claims against the receiver, all persons having 

any interests in receivership property, and a11 persons against 

whom the receiver asserts c 1 aims s ha 11 receive notice of any 

proposed action by the court affecting their rights. 

F~(2l Request for special notice. At any time after a 

receiver is appointed, any pe~n interested in said receiver

ship as a party, creditor, or other-Nise, may serve upon the 

receiver (or upon the attorney for such receiver) and file with 

the clerk a written request stating that such person desires 

special notice of any and all of the fo11owing named staps in 

the administration of said receivership: 

F. (2) (a} . Filing of moti ans for sa 1 es, l eases, or mort

gages of any property in the receivership; 

F. (.2} (b) Filing of accounts; 

F. (2Hcl Filing of motions for remova i or discharge of the 

receiver; and 

F. (2)(.d} Such other matters as are officially requested 

and approved by the court. 

A request shall state the post office address of the person, 

or such person's attorney . 
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F. (3) Form and service of notices. Any notice required by 

this rule (except petitions for the sale of perishable property, 

or other personal property, the keeping of which will involve 

expense or loss) shall be addressed to the person to be notified, 

or such person 1 s attorney, at their post office address, and 

deposited in the United States Post Office, with the postage thereon 

prepaid~ at least five days (10 days for notices under sections C. 

and G. of this rule } before the hearing on any of the matters above 

described; or personal service of such notice may be made on the 

person to be notified or such person I s attorney not 1 ess than five 

days (1 0 days for notices under sections C. and G. of this rule) be

fore such hearing. Proof of mailing. or personal service must be 

filed with the clerk before the hearing. If upon the hearing it ap

pears to the satisfaction of the court that the notice has been 

regularly given, the court shall so find in its order. 

G. Termination of receivershios. A receivership may be 

tenninated only upon motion served with at l east 10 days• notice 

upon all parties who have appeared in the proceeding. The court 

may require that a final account and report be filed and served , 

and may provide for the fi 1 ing of written abjecti ans to such 

account within a _specified time. At the hearing on the motion 

to terminate, the court sha 11 hear a 11 objections to the fi na 1 

account and shall take such evidence as is appropriate, and 

sha 11 make such orders as are just concerning the ~termination of 

the receivershi·p, including al 1 necessary orders on the fees and 

costs of the receivership. 
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COMMENT 

Thi s rti1e clarifies the procedure for a receivership now 
covered by ORS chaptsr 31. It adds necessary provisions for 
notice and hearing. Although some receiverships are post judg
ment, the rule is inc1udetl with provisional remedies because of 
the_provisions- covering pre-judgment receivership. 

Section A. is identical to ORS 31 .010. 

Section B. is exactly the same as ORS 31 .020. Note , 
temporary receiverships· to preserve a defendant 1 s property ar-e 
governed here and not under provisional process in Rule 83. See 
ORCP 81 A. (9). It was felt that a receivership was such a 
specialized provisional remedy that it should be kept sep·arate. 
The bond requirements for a receivership appear in ORCP 82. 

Notice to the defendant and hearing prior to a receivership 
are required by case law and are included in section C. Anderson 
v. Robinson, 63 Or. 228,233,126 P. 988,127 P. 546 (1912); 
Stacy v. McNicholas, 76 Or. 167, 183, 144 P. 96, 148 P. o7 (1915). 
There is no provision for an ex parte receivership order. rn an 
emergency situation, a temporary restraining order 'HOU l d be ava i 1 .. 
able under Rule 79 to protect a party until a receivership could be 
established. 

Section D. was adapted from Pennsylvania Rule of Civil Pro
cedure 1533(g) and Rhode Island Rule of Civil Procedure 56 0. 
Section E. is taken from Washington Hule 66(c). · 

Subsection F.(1) is required by Pacific Lumber Co. v. Prescott, 
40 Or. 374, 384, 67 P.2d 207 (1902). Subsections F.(2) and (3} were 
taken from Washington Superior Court Rules 66 D. and E. Section G. 
is not covered by ORS and was taken from Ari zana Ru1 e of Ci vi1 Pro
cedure 66 C. ( 3). Nata, tenni nation may be contra 1t ed by statute~· 
Sei:! ORS 652.550. 

ORS 31.040(2) was eliminated as unnecessary , and ORS 31 .050 
woul d remai n as a statute . 

53 



RUL.E 81 

OEF!NITIONS; NCT!CE OF LEVY~ SERV!CE; 
ADVERSE CLAIMANTS 

A. De.finitions. As used in Rul es 81-85, un1 ess the co.n

t"ext otherwise r~uires: 

A. (1) Attachment. ··Attachmentu is the p~ocedure by 

which an unsecu~d plaintiff obtains a judicial l ien an 

def end ant I s p~ perty prior to judgment. 

A. (2} Bank. 118ank II inc 1 udes commerci a 1 and sa vi ngs 

banks, trust companies, savings and loan associations, and 

crerlit unions. 

A.(3) Clerk. 11Clerk 11 means clerk of the court or any 

person performing the duties of that offi ce. 

A. (4) Consumer aoods. "Consumer- goods 11 means consumer 

goods as defined in ORS i9.1090. 

A. (.S) Consumer transaction. 11 Cansumer transaction'' 

means a transaction in which the defendant oecames obligated 

to pay for goods sold ar leased, services rendered., or mani~s 

1oaned, primarily for purposes of the defendant 1 s persana1, 

family, or househo1d use. 

A. (6) Issuing officer. 11 Issuing offic~r11 means any 

person who on beha1f of the court is authoriz2d to i ssue pro

visional process. 

A. (7) Levy. 11Le11y 11 means to creat.e a 1i en upon prop

erty prior to judgment by any of the procadures provided by 

Ru1es 81-85 that creata a l ien. 
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A. (8) Plaintiff and defendant. ''Plaintiff" includes any 

party asserting a claim for relief whether 6y way of claim, 

third party c1aim, cross-clairn, or countarc:.1aim, and "defendant" 

includes any person against whom such claim is asssrtsd. 

A. (9) Pro vi si ona 1 orocsss. u Pro vi si ona 1 process II means 

attachment under Ru1e 84, claim and delivery under Rule 85; 

temporary restraining orders under Rule 83, preliminary injunc

tions under.Rule 83, or any other legal or equitab1e judicial 

process or remedy which before fina l judgment enables a plain~. 

ti ff, or the court on behalf of the p 1 a inti ff, to_ take possession 

or control of, or to restrain use or disposition of, or fix a 
, 

lien on property in which the defendant claims an interest, ex-

cept an order appointing a provisional receiver under Ru1e 80 or 

granting a temporary restraining order or preliminary injunction 

under Rule. 79. 

A. (10) Security interest. ••security interestn means a 

lien created by.agrs€ment, as oppose<i to a judicial or statu

tory 1 i en. 

A. ( 11 ) Sheri ff. 11 Sheri ff" inc 1 udes a cons tab i e of a 

district or justice court. 

· A. (12) Writ. A 111Hrit 11 i s an order by a court to a sheriff 

or other official to aid a creditor in attachment. 

8. No·ti ce to defendant fa 11 owi na l evv. 

8. ( 1 ) Form of notice. ~~henever a p 1 a inti ff 1 evi es on 
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property of a defendant., other than wages held by -an employer, 

the plaintiff must cause to be promptly serve<l on the defendant, 

in the manner provide<:! in Ru1e 9 B. , a notice substantially in 

t~e fo11owing form: 

IN THE COURT OF THE STATE OF OREGON FOR ,auNTY ---- ----

Plaintiff 

v. 

Defendant 

) 
l 
) 
) 
) 
} 
) 
) 
} 

No. 

NOTICE OF LEVY 

TO: (Defendant} IMPORTANT NOTICE. READ CAREFULLY. IT 
CONCERNS YOUR PROPERTY . 

1. Action was commence<:! against you on for S . ------ ----------
2. To secure payment the f o 11 owing has been levied on: 

(,E.g.: _1979 Chevrolet. License .¥ABC-123_ 

Savings account in Fiduciary Trust & 

Savings Co. 

Etc.) 

3. This property wi 11 (.be· he 1 d b.y the court) (.remain subject 

to a 1 i en l while the action is pending and may be taken 

from you permanently if judgment is entered againit you . 

4. You may rel ease the property from the 1 evy by de 1 iv eri n g 

a bond to the clerk of the court. 
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rf you have any questions about this mattsr., y~u shou1d 

consult an attorney. 

IF YOU DO NOTHING ABOUT iHIS, YOU MAY LOSE THIS PROPERTY PERMAN

ENTLY . 

Name and address of plaintiff or 
p1aintiff 1 s attorney 

B. (2) Nati ce of exemcti an. If the defendant is a na tura 1 

person, the notice sarved shall also contain the following state

ment~ 

SOME KINDS OF PROPERTY CANNOT BE TAKEN FROM YOU IN A 
LEGAL PROCEEDING. THE PROPERTY DESCRIBED !N THIS 
NOTICE MAY OR MAY NOT BE THE KIND OF PROPERTY THAT 
CANNOT 8£ TAKEN. IF YOUR PROPERT'f IS PROTECTED, YOU 
MUST TAKE ACfI0N !MMED IATEL Y TO CL.iUM THAT YOUR PROP
ERTY CANNOT BE TAKEN. IF YOU DO NOT ACT, YOU WILL 
LOSE THE PROPERTY, WHETHE.~ OR NOT IT IS PROTECTED. 
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP· 
ERTY DESCRIBED IN THIS. NOTICE CAN BE TAK.EN IN THIS 
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TO 
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN. 

S. (3) Address of defendant unkno•,m. 1.-lhe~ a plaintiff 

cannot find defendant or defendant 1 s attorney and knows of no -

address or offi cs of defendant or defendant I s attorney and 1,vi th 

reasonable dil igence cannot discover any address or office of 

defendant or defendant 1 s attorney and canriot serve notice upon 

defendant in any manner, plaintiff shall file an affidavit to 

that effect, and service of notice upon defendant sha 11 not be 

required. 
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C. Ser~ice of notices; proof of service. 

C. 01 Service. Except where some other method is ex 4 

pressly pennitted, any notice or order to show cause required 

or pernd tted to be served by Ru1 es 81-85 sha 1i oe served in 

the manner in which a summons may be served. 

C.(21 Proof of service. Copies of all notices or orders 

to show cause sha 11 be fi 1 ed together with proof of service as 

provided in Rule 9 C. 

D. ·Adverse claimants. A person other than the defen

dant claiming to be the actual owner of property subject to 

provisional process, or any interest in such property, may 

move the court for an order establishing the c1aimant 1 s title 

or interest, exting.uishing the plaintiff's li en,. or other ap

propriate relief. After hearing: 

0. (l} ,Suinmary re1ease of attachment. In a case where 

there fs no genuine issue as to any ma teri a 1 fact and the 

claimant is· entitled to re 1 i ef as a matter of 1 aw, the court 

may make an order establishing claimant 1 s titl e or interest,. 

extinguishing or limiting the plaintiff's l ien, or granting 

other appropriate relief. 

0.(2) Continuation of attachment. In all other cases, 

the court shall order the provisional process continued pend

; ng judgment. Such order protects the sheriff but is not an 

adjudication between the claimant and the plaintiff . 
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COMMENT 

This rule provides the general principles applicabl e to all 
provisional process covered in Rules 81 through 85. 

Subsections A.(1), (2), (3), (7), (8), (ll), and (12) are 
new. Subsecti_ons A. (4), (5), and (6) were taken from ORS 29.020. 
Subsection A.(10) is based on 11 U.S.C. § 101 (37). The most . 
. important definition is A.(9), which was adapted from ORS 29.020(5) 
and clarifies the relationship between provisional process and 
other temporary restraining orders or provisional receivership~ . 

Section 8. basically requires the same notices as does 
OR~ 29.178, but the language of the statuta was modified slightly 
and the farm of notice was specified. The most important change 
is in 8.(2) where the requira~ent that notice to individuals 
contain a list of exemptions, an explanation of the exemption 
procedure, and a reference to the availability of forms is eiimi
nated. The Council does rot wish to discourage ex~~ption claims, 
but felt the notice presently requ i re<l for attachment was i ncompre
hensi b1e and consti tute<t a pn:icadura l trap. 

Sections C. and a. are new. Section D. is designed to pro
vide summary procedure for release of attachment which does not 
infringe jury trial rights in the dispute be~#e~n the attaching 
plaintiff and a claimant. Although the claimant of the property 
would have a right to a separate action to determine title and 
right to possession, that might not be sufficient when immediate 
action is n~ded. Section D. allows the court~ which authorized 
the provisional process, to act after summary hearing if there 
are no facts in dispute and claimant is entitled to relief. See 
ORCP 47. The seldom used sheriff's jury in ORS 29.210 is eliminated. 



.RULE 82 

SECURITY; BONDS AND UNDERTAKINGS; 
JUSTIFICATION OF SURETIES 

A. Security required~ 

A. ( 1 ) ReStra i ni ng orders; ore1 i mi nary i njuncti ans. 

A. (l) (a) No restraining order or preliminar:y injunction 

sha 11 issue except upon the giving of sacuri ty by the app 1 i cant, 

in such sum as· the court deems proper, for . the payment of such 

costs, damages , and attorney fees as may be incurr.ed or suffered 

by any party 'Nho is found to have oeen 'Hrongfull y enjoined or 
• 

restrained. 

A. (1 }(b) No security wi 11 be required under this subsection 

where: 

A. (l )(b} (i) A restraining order or preliminary injunction 

is sought to protact a person from violent or threatening 

behavior; or 

A. (1 )(b )(ii) A restraining order or pre 1 imi nary injunction 

i's sought to pr~vent unlawful conduct when the effect of the 

inju·nction is to restrict the enjoined party to availabl e judi.c ia 

remedies. 

A.(2) Receivers. No receiver sha11 be appo inted excaot 

upon the giving of security by the receiver in such sum as the 

court deems proper· far the payment of any costs, damages, and 

attorney fe~s as may be sustained or suffergd by any party due to 

the wrtJngfu1 act of the receiver. 

A.(3) Attachment or claim and delivery. 

A.(3)(a) Before any property is attached under Rule 8ll er 

taken by the sheri ff under Rule 85 , the p1aintiff must fi : e with 
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the c1 erk a surety bond, 1 n an amount fixed by the court , and to tne 

effect that the ~laintiff will pay all costs that may oe adjudged to 

the defendant, and all damages which the defendant may sustain oy 

reason of the attachment or taking, if the same be wrongful or 

without sufficient cause, not exceeding the sum specified in the 

bond. 

A.(3}(b) U-pon motion by the defendant a-nd a showing that 

defendant 1 s potential costs or damages excs€d the amount of the 
• 

bond~ the court may require the plaintiff to give additional 

security. 

A.(3)(c) No bond sha11 be required before property is taken 

by the sheriff under Rule 85 if the court, in the order authori z

ing issuance of provisional process, finds that the claim for 

which probable cause exists is that defendant acquired the prop

erty contrary to law. 

A.(4) Other orovisionai oracess . No other provisional 

process shal l issue except upon the giving of security by the 

plaintiff in such sum as the court de2ms proper, for payment of 

such costs, damages, and atto.rney fees as may be incurred or 

suffered by any party who is wrongfully damaged by such provi 

sional process. 

A. (S) Form of securi tv or bond. Un 1 es.s otherwise ordered 

by the court under subsection (6) of this section, any security 

or bond provided for by these rJles shall be in the form af a 

security bond issued by a corporate surety qualifietl by · aw to 

issue surety i nsurance as defined in ORS 731. 186. 
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A. (6) Modification of security requirements· by court. 

The court may waive, reduce, or limit any security or bond pro

vided by these rules, or may authorize a non-corporata surety 

bond or deposit in lieu of bond, ar require other security. upon 

an ex parte showing of good cause and on such terms as may be just 

and equitable. 

8. Security~ crocaedinos aqainst sureties . r,ichenever 

these rules or other ru1e or statute requir~ or permit tne 

giving of sacurity by a party, and security is given in the 

form of a bond or stipulation or other undertaking '-"ith one 

or more sureties, each surety submi t s to the jurisdiction of 

the court and irrevocably appoints the clerk of the court as 

such surety I s agent upon 1Nhom any papers affecting the surety's 

liability an the bond o~undertaking may be ser,ed. Any 

surety's l iability may be enforcsd on motion without the necss

sity of an independent action. The motion and such notice or 
the motion as the court·prescribes may be served on the clerk 

of the court, who shal l forthwith mail copies tc the sureties 

if their addressas are known~ 

C. Accrova·1 · bv c 1 erk. Except where approval by a judge 

is otherNise requir~d, the clerk is authorizetl to approve all 

undertakings , bonds, and stipulations of security given i n t,,e 

form and amount pr-escri bed by sta tuts, ri.i 1 e, or arcier of the 

court, 1lihere the same are executa,;:i by a corpora ta sur~ty under 

subs~ctian D. (2) of this rule . 
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D. Qualifications of sureties. 

D4 ll l rndi'viduals. Each individual surety must be a 

resident of the stat.e4 Each rnust oe 'i'iorth the sum specified in 

the undertald ng, e.xc1 usive of property exempt from execution, 

and over and aboye a11 just debts and liabilities, except that 

where there are mor~ than t'NO sureties , each may oe worth a 

lesser amount if the total net worth of all of them is equal to 

~~ics the sum specified in the undertaking. No attorney at law, 

p~ace officer, clerk of any court~ or other officer of any court 

is ciua 1 i fi ed to be surety on the undertaking. 

D. (2) Corcorations. A corporate surety must be qua l ified 

by 1aw to issue surety insurance as defined in ORS 731.186 . 

E. Affidavits of sureties. 

E4 D) Individuals. The bond or undertaking must contain 

an affidavit of each surety which sha11 stats that such surety 

possesses ·the qua 1 i fi cations prescribed by section D. of this 

rule. 

E4 (2) Corporations. The bond or undertaking of a corpo

rate surety must contain affidavits showing the authority af 

the agent ta act for the corporation and stating that the 

corporation is qualified to i ssue surety i nsurance as defined 

'in ORS 731.186. 

E. (3} Ser·vice. When a bend or undertaking is given for 

the benefit of a party, a copy of such bond or undertaking 

sha 11 be served on that party prompt1 y in the manner prescribed 
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in Rule 9 A. Proof of service thereof shal i thereu~on be fi1 ed 

prompt1y in the court in which. the bond or undertaking has been 

filed. 

_F. Objections to sureties. !f the party for rzhose bene

fit a l1ond c r undertaking is given is not- sa ti sf i ed wi th the 

sufficiency of the sureties, that party may, within 10 days 

a ftar the receipt of a copy of the bond, serve upon the party 

giving the bond, or the attorney far the party giving the bond, a 

notice that the party for whose benefit the bond is given obje~ts 

to the sufficiency of such sureties. If the party for whose bene

fit the bond is gi-ven fa i1 s to do so, that party is d·esned to 

have waived all objection to the su~ties. 

G. Hearing on objections to sureties . 

G. 0} Request for hear·ing. Notice of objections to a surety 

as provided in section F. of this rule shall be filed in the fonn 

of a motion fer hearing on objections to the bond. Upon demand 

of the objecting party, each surety sha11 appear at the hearing 

'-· 

of such motion and be subject to examination as to such surety 1 s 

pecuniary responsibility or the va1idity of the execution of the 

bond. Upon hearing of such motion, the court may approve or 

reject the bond as file,::i or require such amended, substitut~, or 

addi ti ona 1 bond as the circumstances will 111arrant. 

G. (.2) Infonnation to be furnished. Sureties an any bond 

or undertaking shall furnish such information as may be required 

by the judge approving the same. 
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G.(3 ) Surety insurer~. It shal l be sufficient justifica

tion far a surety insurer when examined as to its qualifications 

to exhibit the certificate of authority issued to it by the 

Insurance Commissioner or a cartified copy thereof, 

COMMENT 

The provision allowing release of property from attachment by 
posting a bond is found in Rule 84 F. This rule has most of the 
bond requirements _for provisional remedies in ORCP 79-85. See 
ORS 22.010, which provides that bonds are not required for 
cartairr parties. This ru1e also contains some general rules 
on the form of sacurity when required and genera1 rules for 
justification of sureties. • 

Subsecti ans A. ( 1 ) th rough A. ( 4) pro vi de 1Nhen bonds wi 11 
be required for 11ar1ous provisional remedies. Paragraph A. (1) (a) 
was taken from Fe<leral Rule 65 (c). The exceptions in A.(1 )(b) 
are those contained in ORS 32.020(3). Note~ this bond require
ment would apply ta injunctions and restraining orders both under 
ORCP 79 and-83. Subsection A.(2) is adaptetl from ORS 31 .030. 
Parag~aph A.(3)(a) is taken from ORS 29. 130, but the court sets 
the amount of the bond. Paragraph A.(3)(b) is new. The bond re
quirement a1so applies to c1aim and delivery as well as attachment. 
The existing provisions far c1aim and delivery do not require a 
bond. Paragraph A.(3)(c) is new and re~ognizes that a bond 
should not be required in claim and delivery when the underlying 
claim is a wrongful taking. No bond.should be necessary to 
recover stolen property. See subparagraph A.(l)(b)(ii}. Since 
under ORCP 83 the. court must determine that there is probable 
cause the underlying claim has validity before claim and delivery 
is possible, the basis of the claim can be easi1y detannined. Sub
section A.(4) is new and makes c1ear that a bond is required for 
all provisional process. ihe definition of provisional process i s 
found in ORCP 81 A.(9). 

Subsections A.(S) and A.(6) apply to all bonds required by 
the ORCP, not simply to those required by subsections A.(1) 
thr~ugh A. (4) of this rule. Subsection A. (S) is new. Subsection 
A. ( 6) was adapted fr.om ORS 32. 020 (2). Note, ORS chapter 22 a 1-
1 ows deposit in lieu of bond without court order in same circum
stances and provides that the state, cities, or counti es are not 
required to furnish bonds. 

Sections 8. through G. apply to a11 bonds in trial 1e,iel 
civi l procs~dings , whether required by ORCP or ORS. Section 8 . 

.. 
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was adapted from Federa 1 Ru 1 e 65. 1 and authorizes. a supplementary 
procedure to· enf'orce the bond. The procedure is analogous to 
that ~rovided for undertakings on appeal, ORS 19.040(3) and 
ORS 19. 190( 2). This wou 1 d not pro hi bit an independent action 
on the bond. Loriogan v. Jackson, 229 Or. 205, 366 P.2d 725 
(1961}. Section~ C. through G. '"'ere adapted from Alaska Rules 
of Civil Pro·csdure 80 and Michigan General Court Rule 763 . 
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RUL.E 83 

PROVISrONAL PROCESS 

A. ReQuirements for issuance. Ta obtain an order for 

i ssuance of provisional process the plaintiff shall cause to oe 
filed with the c1erk of the court from which such process is 

sought a sworn petition and any necessary supplementary 4ffida

vi ts requesting specific pro vis i ona l process and showing, to the 

best knowledge, information., and belief of the p1aintiff or 

affiant, that the action is one in which provisional process may 

issue, and: 

A.(1) The name and residence or place of business of the 

defendant; 

A.(2) Whether the underlying claim is based on a con

sumer transaction and whether provi s.i ona 1 process in a consumer 

good i s sought; 

A. (3)(a} If the provisional process sought is claim and 

delivery, a description of the claimed property in particularity 

sufficient to make possible its identification, and the plain

tiff1 s estimate of the value and location of the property; 

A. (3)(b) If the provisional process sought is a restrain

ing order, a stata~ent of the particular acts sought ta be 

r~strained; 

A.(4} Whether the plaintiff 1 s claim to provisional precess 

is based upon ownership, entitlement to possession, a s~curity 

interest or otherHi se ; 

A. (5) A copy or verbatim recita l of any writing or portion 

of a writing, if plaintiff rel i es upon a writing, which evidences 
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the origin or source of the plaintiff's ciaim to provisional 

process; 

A.(6)_ Whether tne·claimed property is '-"rongfu11y_ de

tained by the defendant or another person; 

A. (7) Whether the c1 a ime:! property has besn taken by 

public aut..~ori ty for a tax, assassment~ or fine; 

A. (8) If the p1aintiff claims that the defendant has 

•,11ai~ed the. right to be heard, a copy of the writing evidencing 

such waiver and a st.a tament of '"'hen and in what manner the 

1Na i ver occurr~d; 

A.(9) If provisional procsss is based on notic~ of a 

bu1k transfer under ORS chaptar 76 or a similar- statutE or 

pn::ivision of la~, a copy of the notica; 

A.(10} Facts, if any, which t~nd to establ i sh that ther~ 

is a substantial danger that the defendant or anot~er per~on 

is engaging in 1 or is about to engag·e in, conduct 1.11h i ch wou id 

place the claimed property in danger of destruction, sariaus· 

harm, concsa 1 ment~ ra-nova 1 from this state, or transfer- to an 

innocent purchasar. 

A.(11} Facts, i f any, •.vhich tend t~ establ i sh that 

'Hi thout r~stra int immeciia t~ and i rreparab i e injury, damage , or 

1 oss iNi 11 occur; 

A. ( 12) facts , if any, 1i11hi ch tand to a;Stab i i sh tha c 

there is substantial dan"'er t:iat t.lie cefencian t or anc tner :ie.,...scn ':= \ •• 

68 



probably wouid not comply 1i'lith a temporary restraining order; 

and 

A.(13} That there is no reasonable probability that 

the defendant can establish a successful defense to the 

underlying claim. 

8. Provisiona1 orocess prohibited in certain consumer 

transactions. ~a court sha11 order issuance of provisional 

process to effect attachment of a consumer good or to effect 

attachment of any property i f the underlying c1aim is based 

on a consurne·r transacti an. Provi si cna 1 process authorized by 

Rule 85 may issue in consumer transactions. 

C. Evidence admissible; choice of remedies avai1ab1e to 

court. 

C.(1) The court shal l consider the affidavit or petition 

filed under section A. of this rule and may consider other evi 

den~e including, but not limited to , an affidavit, deposition , 

exhibit, or oral testimony. 

C. (.2) If from the affidavit or petition or other evi

dence, if any, the court finds that a complaint.on the underly

ing c1aim has been fi1ed and that there is probable cause far 

susta·; ning the validity of the under1 yi ng claim, the court sha 11 

consider 'Nhether i t sha11 order issuance of provisional process, 

as prcvided in section D. or E. of this ru1e, or a r~strain-

ing order, as provided in section F. of this rule, in addition 

to a show cause order. The finding under thi s subsection is 
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subject to dissolution upon hearing. 

D. Effect of notice of bulk transfer. Subject to sec

tion a. of this rule, if the court finds that with respect to 

ptoperty of the defendant notice of bulk transfer under ORS 

chapter 76 or a similar statute or provision of law has been 

given and that the time for possession by the transferee has 

not passed, the court shall order i ssuance of provisional 

process . 

E. Issuam::e of provi siona 1 process where damage to prop

erty threatened. Subject to section B. of this rule, if the 

court finds that before hearing on a show cause atder the defen

dant or other person in possession or control of the claimed 

property is engaging in , or is about to engage in, conduct which 

would place the claimed property in danger of destruction 1 

serious harm, concealment, removai from this state, or transfer 

to an innocent purchaser or that the defendant or other person 

in possession or control of the claimed property would not comply 

with a temporary restraining order, and if Rule 82 A. has been ·-· 

complied with, the court shal l order issuance of provisional 

process i n property which probably would be the subject of such 

destruction, harm, concealment, removal, transfer, or violation. 

F. Restraining order to protect property. Subject to 

section B. of this rule, where hearing on a show cause order i s 

pending or where the court finds that because of impending injury, 

destruction, trans.fer, remova 1 , or concea lme,,-t of the property in 

which provi sional process is sought there is probable cause to be

l ieve that immediate and i rreparabie injury, damage, or loss to the 
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plaintiff is imminent , and if Rul e 82 A. has been complied with, 

the court in its discretion may i ssue a temporary order directed 

to the defendant and each other person in possession or control 

of the claimed property restraining the defendant and each such 

other person from injuring, destroying, transferring, removing, 

or otherwise disposing of property and requiring the defendant 

and each such other person to appear at a time and place fixed 

by the cnurt and show cause why such restraint should not continue 

during pendency of the proceeding on the underlying claim. Such 

order shall confonn to the requirements of Rule 79 D. A restraining 

o~der under this section does not create a lien . 

G. Appearance; hearing; service of show cause order; con

tent; effect of service on person in possession of property. 

G.(l) Subject to section B. of this rule, the court shal l 

issue an order directed to the defendant and each person having 

possession or control of the claimed property requiring the defen

dant and each such other person to appear for hearing at a place 

fixed by the court and at a fixed time after the third day after 

service of the order and before the seventh day after service 

of the order to show cause why provisional process should not 

i ssue. Upon request of the plaintiff the hearing date may be set 

later than the seventh day. 

G.(2) The show cause order i ssued under subsection (1) 

of this section shal1 be served on the defendant and on each 

other person to whom the order is directed. 
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G. (3) The order shall: 

G. (3)(a) Stats that the defendant may file aff1davits 

wi th the court and may present testimony at the nearing; and 

G. (3) (b) State that if the defendant fa i1 s to appear at 

the hearing the court w-i 11 order issuance of the specific provi

sional ~recess sought. 

G. ( 4) !f at the tiine fixed for hearing the show cause 

order under subsection (1) of this section has not be1:n served 

on the defendant but has be~n served on a person in possassi on_ 

or control of the property, and if Rule 82 A. has been compli ed 

with, the court may restrain the person so served from injuring, 

destl"'Oying, transferring, removing, or concealing the property 

pending further order of the court or ·can ti nu.e a temporary 

restraining order issued under section F. of this rule. Such order 

shall conform to the requirements of Rule 79 0. Any restraining 

order issued under this subsection does not create a l ien. 

H. \.Jaiver; order without hearing. If after service af 

the order issued under subsection ·G. (1) of thi s rule, the defen

dant by a writing executed by or on behal f of the defendant 

after service of the order expressly declares that defendant i s 

awar~ af the right to be heard and does not want ta be heard, 

that defendant axpr~ss 1y waives the right to be heard , that de

fendant understands that upon signing the writing the court ,,.d 11 

order issuance of the provisiona1 process sought so that the 

possassion or control of the c1aimed property •.vill be takan from 

the defendant or another person, the court, subject ta section 8. 
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of this rule without hearing shall order i ssuance of provisional 

process . 

I. Authority of court on sustaining validity of underly

ing claim; provisional process; restraining order. 

I.(l) Subject to section B. of this rule, if the court on 

hearing on a show cause order issued under section G. of this rule 

finds that there is probable cause for sustaining the validity of 

the underlying claim and if Rule 82 A. has been complied with, the 

court shall order issuance of provisional process. The order shai l 

describe with particularity the provisional process which may be 

issued. 

I.(2) Subject to section 8. of this rule, if the court on 

hearing on a show cause order issued under section G. of this rule 

finds that there is probable cause for sustaining the validity of 

the underlying claim but that the provisional process sought cannot 

properly be ordered, and if Rule 82 A. has been complied with, the 

court in its discretion may continue or issue a restraining order of 

the nature describe~ in section F. of this rule. If a restrain

ing order 1s issued, it snal I conform to the requirements af 

Ru1e 79 0. A restraining order under this subsaction does not 

create a l i en. 

COMMENT 

ihis rule 'Has taken a1most verbatim from ORS 29.025 
through 29.075. All provisional remeoies intended to preserve 
a defendant 1 s asssts to satisfy an eventual judgment, except 
provisional receiverships covered by ORC? 80, would require an 
order by the court confor.ni ng to the procedure. in tni s r-u 1 e. 
This procedure was developed by a substantial legislative revi
sion of ORS chaptar 29 in 1973 to conform to current constitu
tional requira~ents. 
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The first paragraph of section A. was rewritten s1ignt1y 
to make clear that the showing of the necessary information for 
section A. can either be i-n plaintiffts sworn petition or in sepa
rate affidavits submitted to support t.,e petition. For clarity , 
paragraph A.(3)(a} was added. ORS 29.025(8) and 29.030(2} and (3) 
were eliminated because they 11tere confusing arid not 11ery useful. 
Tj,e. rule specifically requires an applic.ation by plaintiff, and 
the court could not issue a provisional process order on its own 
motion. 

The last sentenc~ was added to 8. for ciarity. The exis
ting language 1'to effect attachment11 creates the excsption for 
c 1 aim and cte 1 i very. Th·e 1 anguage of C. (2) was a 1 so changed 
slightly for c1ari·ty. 

The Councii e1iminated ORS 29.050. The waiver authorized 
could still be no more than a printed sale contract or loan 
agre2ment. !f there is an actual negotiated consensual waiver· 
between freely contracting parties, nothing wou1d prohibit the 
p1aintiff from proving that waiver in an application for a pro
visional procass order. See A.(8). 

The cross r~ference to the security requirements of 
Rul e 82 and form of o.rder in Rule 79 D. were added to sactions 
F. , G. , and I. 

The most important change fn the provisions relating to 
restraining orders was to specify that no lien att.:ches to 
property subject to a restraining order. A party who wishes 
to sacure a lien, as opposed to merely restraining disposition 
of the property, should use other provisional precess. The 
last sentence of r.(l) is also new. 

Note, pursuant to Rule 81 C.(1), personal service of the 
show cause order is not absolutely required. The order may be 
served in any manner in which a sunmons may be served. 
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RULE 84 

ATTACHMENT 

A. Actions in 1i'ihich attachment allowed. 

A. (1) Order for orovisional orocess. Before a wri t of 

attachment may be issu~ or ·any property attached oy any means 

provided by this r..11 e, the p1 a inti ff must abta in an order under 

Rule 83 that provisional process may issue. 

A.(2) Actions in which attachment allowed. The pl ain

tiff, at the time of issuing the summons or any time after

wards, may have the property of the defendant attacheo, as 

security for the satisfaction of any judgment that may be re

covered, in the fa 11 owing cases : 

A. (2)(a) An action upon a contract, expressed or impl ied, 

for the direct payment of money, when the contract is not 

secur-e<l by mortgage, lien, or pledge, or when it is so secur-e<l 
, 

but such security has been rendered nugatory by act of the 

defendant. 

A.(2}(b) An action against a defendant not residing in 

this state to recover a sum 9f money as damages for oreach of 

any contract, expressed or impi ied , other than a contract of 

marriage. 

A.(2}(c} An a.ction against a defendant net residing in 

t.hi s stats t a recover a sum of money as damages for injury to 

property in this state. 

A. (3) Excs!ltion far bank. Notvithstanding subsection (2) 

of this section, no attachment shall be issued against any bank or 

i ts property before final judgment as security for the satisfaction 

75 



of any judgment that may be recovered against such bank. 

8. Procerty that may be attached. Only the following 

kinds of property are subject_ to 1 i en or levy before fi na 1 

judgment: 

B. (1} In actions in ci.rcuit court, real property; 

8.(2) Tangible personal property, including negotiab e 

instruments and securities as defined i n ORS 78.1020 except 

a certificate·of an account ~r obligation or inter~st therein 

of a savings and 1oan institution; 

6. (3) Debts; and 

B. (4) The interest o_f a distribut~e of a deca<ient 1 s 

estate. 

C. Attachment by claim of lien. 

C. (l) Property subject to c1aim of lien. When attach

ment i s authorized, the plaintiff may attach the following prop

erty by fi1 i ng a claim of 1 i en: 

C.(l)(a) Defendant 1 s real property; or 

C.(l)(b) Personal property of the defendant in '"hich a 

consensual security interest within ORS chapter 79 . 1020 would 

be required to be perlected by filing a financing statement 

unde-r ORS 79.3020. 

C.(2) Fann of claim; fi1ing. 

C.(2)(a} Fann. The ciaim of 1ien must be signed by the 

plaintiff or plaintiff's attorney and must: 

C. (2)(a)(i) Identify the action by names of parties, 

court, docket number , and judgment demanded; 
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C.(Z)(al(ii) Describe the particular property attached 

in a manner sufficient to identify it; 

C.(2)(a)(iii) Have a cert~fied copy of the order author

izing the c1aim of l ien attached to the claim of lien . 

C.(2)(a)(iv} State that an attachment l ien is claimed 

on the property . 

C. (2)(b) Filing. 

C. (2)(b)(i) A claim of attachment ien in real pro9erty 

shal l be filed with the clerk of the court that authorized the 

clafm and with the county clerk of the county in which the prop

erty is·locatad. The county clerk shall certify upon every 

claim of l ien sa filed the time when it was received. Upon 

receiving the claim of l ien, the county clerk shall ilT1Tlediate1y 

file such claim of lien in the county clerk 1 s office, and record 

it in a book to be kept for that purpose. When the cl aim of 

lien is so filed for record, the lien in favor af the plaintiff 

attaches to ~he real property described in the claim of lien. 

1Nhenever such lien is discharge1, the county clerk shall enter 

up·on the margin of the page an wni ch the c1 aim of 1 i en is re

corded a minute of the discharge. 

C.(2)(b)(ii) A claim of attachment 1i en in personal prop

erty shall be filed wi th the clerk af the court that authorized 

the claim of lien and in the same office or offices in which a 

financing statement would be required to be fi1ed. A iien arises 

in the property described in the claim upon a filing cf the claim 

of li en. 
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a~ Writ of attachment. 

0. (1) Issuance; contents; to whom directed; issuance of 

several 1i'lrits. If directed by an order auth9rizing provisional 

process unde·r Rule 83, the clerk sha11 issue a writ of attach

ment. The writ sha 11 be directed to the sheri"ff of any county 

in which property of the defendant may be, -and sha 11 requi r~ the 

sheriff t.o attach and saf_ely keep all the property of the 

defendant within the county not exempt from execution, or so 

much thereof as may be sufficient to satisfy the plaintiff's 

demand, the amount of which shall be stated in conformity with 

the complaint, together with costs and expenses. Severa·1 '"'ri ts 

may be issued at the same time to the sheriffs of different 

counties. 

0 . (2 l Manner of executing writ. The sheriff to whom 

the wri t is· directed and delivered shall note upon the writ the 

data of such delivery, and sha11 execute the writ 'Hi thout delay, 

as fc 1 lows :. 
0.(2)(a) Personal property not in possession of third 

person. Personal property capable of manual delivery to the 

sheriff, and not in the possession of a third person, shall 

be attached by taking it into the sheriff's custody. If any prop

erty attached is perishable, or livestock, where the cost of 

keepin·g is great, the sheriff shall sel l the same in the manner 

in which property is sold on execution. The proceeds thereof 

and other property attached shall be retai ned by the sheriff to 

answer any judgment that may be fecovered in the action, unless 

sooner subjected to execution upon another judgment. Plaintiff' s 
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l ien sha ll attach when the property is taken into the sheriff' s 

custody. 

0. (2)(b) Other personal property. Other personal property 

shall be attached by leaving a certified copy of the writ and a 

notice with the person having possession of the same, or if it be 

a debt, then with the individual debtor, and if such debt arises 

out of a wage or salary claim against a corporate debtor then with 

the registered agent of the corporation, the president or other 

head of the corporation , vice president, secretary, cashier, assis

tant cashier or managing agent or such other person designated by the 

corpora ti on to accept the writ and noti ca, or if it be r, ghts or 

shares in the stock of an association or corporation, or inter

ests or profits thereon, then ,,,,.; th such person or officer of the 

association or corporation ~s a summons i s authorized to be served 

upon; provided that if it be a security i as defined i n ORS 

78.1020 or a share or any other intarest for which a certificate 

is outstanding the requirements of ORS 78.3170 must be satisfied . 

However, debts owing to the defendant by a bank or trust company 

or savings and 1aan associati.on maintaining branch offices , or 

credits or other per~onal property whether or not capable of 

manuai delivery, belonging to the defendant and in the possession 

of or under the control of such a bank or trust company or savings 

and loan association, shall be attached by leaving a certified 

copy of the writ and the noticE with the president, vice presi

dent, treasurer , secretary, cashier, or assistant cashier of the 

79 



bank or trust company or savings and loan association at the 

office or branch thereof at which the account evidencing such 

i ndebt~<lness is carried or at which the bank or trust company or 

savings and loan associati6n has credits or other personal prop

erty belonging to the defen:dant in its possession or under its 

contra l J or, if no such officers be found at such office or 

branch, by 1eaving a cartified copy of the 'Nrit and the notice 

with the manager or assistant manager of such office or branch; 

and no attachment sha 11 be effective as to any debt owing by 

such bank or trust company or savings and loan association if 

the account· evidencing such indebtedness is carried at an office 

or branch thereof not so sar1ed, or as to any credits or ether 

personal property in its possession or under its control at any 

office or branch thereof not so served, except that such servi cs 

on the head office of any such institution sha11 be effective 

servi ca UP<?" a 11 offices or branches thereof 1 acated in the same 

city as the · head- office. Plaintiff ' s 1 i en sha 1 t attach upon 

service of the copy of the writ and notice as provided i n this 

paragraph. 

0.(2)(c) Savings and loan association. For purposes of 

thi s ~aragraph, a savings and loan association , including such 

an association doing business in this state and organized under 

the laws of another state or of the United States, sha 11 be 

deemed the debtor of a defendant to whom a certificate, account, 
. . . 

or obligation, or an interest therein, of the associ ation has been 

issued, established, or transferred and in such case the provi 

sions of ORS 78.3170 shall not apply; provided, however, ownership 
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by a defendant of reserve fund capital stock, or comparabl e equ i ty 

stock, or of an interest.therei n, of any such association shal 

not be deemed to create such a relationship. 

D.(2)(d) Form of notice. The notice referred to in para

graph ( b) of this subsection sha 11 contain the name of the court, 

the names of the parties to the action, clearly specify name of 

the party or parties whose property is being garnished, provide 

the last address, if known, of each party whose property is being 

garnished, be directed to the garnishee, spec:i fy the property at

tached, whenever possible 1 and comply with the requirements of 

ORS 23.185. A certified copy of the order authorizing provi

sional process shall be attached to the notice. If wages held 

by an employer are attached, a copy of the provisions of ORS 23.170 

and 23.185 shall be included in the notice. The notice may con

tain additional information to assist the garnishee in identifying 

the party whose property is being garnished. 

D.(2)(f) Interest in estate. The interest of a distributee 

in an estate may be attached as provided in ORS 29.175. A plain

tiff1s l ien shall attach upon service of the copy of the writ and 

noti ce as provided in that section. 

·D. (3) Procedure after garnishment. 

D. (3) (a) Liability of garnishee; delivery of attached 

property to sheriff by garnishee. Any person, association, or 

corporation mentioned in paragraph (b) of subsection (2) of this 

section, from the time of the service of a copy of the writ and 
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noti ce as therein provided, shal , un.1 ess the attached property 

is delivere<.t or attached debt is paid to th.e sheriff, be liab le 

to· the p 1 a inti ff far the amount thereof unti 1 the attachment is 

discharged or any judgment recovered by plaintiff is sati sfied. 

Such property may be de 1i vered. or debt paid to the sheriff '"'i th

out suit, or at a·ny time before a Judgment against the garnishe~ t 

and the sheriff's receiptsha11 be a sufficient discharge . 

O.(J}(b} Certificate of qarnishee; order for examination· 

of garnishee. Whenever the sheriff, with a writ of attachment 

against the defendant, shall apply to any person or officer men

tioned in paragraph (b) of subsection (2) of this section, for 

the purpose of attaching any property mentioned therei n, such 

person or officer sha 11 furnish the sheriff with a certi fi ca te t 

designating the amount and descri ption of any property i n the 

possession of the garnishe~ belonging to the defendant, or any 

debt owing to the defendant, or the number of rights or shares of 

the defendant in the stock of the association or corporation, 

with any interest or profits or encumbrance thereon. The certi 

ficate shall be furnished to the sheriff within five days from 

the date of service of the writ. If such person or officer 

fails ta do so within the time stated, or if the certificate , 

when given, is unsatisfactory to the plaintiff, such person or 

officer may be required by the court , or judg~ thereof, where the 

action is pending, to appear and be examined on oath concerning 

the same, and di sobedience to such order may be punished as a 

contempt. 

82 



D. (3)(c) Contents of order; desionatian of parties. 

rne order provided for in paragraph (b) of this suosecti on 

shall require such person or officer·to appear before the court 

or judge at a time and place therein stated. rn the proce~ings 

thereafter upon the artier, such person or the association or 

corporation represented by such officer shall be known as the 

garnishee . 

. 0.(3)(d) Restraining order aaainst garnishee~ The court 

or judge thereof may, at the time of the app1 i ca ti on of the 

plaintiff far the order provided for in paragraph (b) of this 

subsection, and at any time thereaftar before judgment against 

the garnishes, by order restrain the garnishee from in any man

ner disposing of or injuring any of the property of the defendant, 

alleged by the plaintiff to be in the garnishes 1 s possession ~ 

control, or owing by the garnishe~ to the defendant, and dis~ 

obe<iienca to such order may be punished as a contsmpt. 

D.(3}(e) Al1eaations and interrooatories to the carnishe~. 

Aftar the allowance of the order provided for in paragraph (b) 

of this subsection, and before the garnishee or officer thereof 

shal l be required to appear, or within a time ta be specified i n 

the order, the plaintiff shall serve upon the garnishe~ or offi 

cer thereof wri ttan a 11 egati ans, and may serve 1..tri tten 

interrcgatories, touching any of the property as to whi ch the 

garnishee or officer thereof i s requir~d to give a certificate 

as provided in paragraph (b) of this subsection. 
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D.(3)(f) Answer of aarnishee. On the day when.the 

garnishee or officer thereof is required to appear, the 

garnishee or officer sha 11 r~turn the a 11 egati ons and inter

rdgatori es of the plaintiff to the court or judge, with the 

written answer of the garnishee or officer, un1ess for good 

cause shown a further time is a 11 owed. The answer sha 11 be 

on oath, and sha11 contain a fu11 and direct response to all 

the allegations and interrogatories. 

D. (3}(g) Comce11 ina garnishee to answer; judgment for 

want of answer. If the garnishee or officar theraof fails to 

answer, the court or judge thereof, on motion of the plaintiff, 

may compel the garnishee or officsr to do so , or the plaintiff 

may, at any time aftsr the entry of judgment against the 

defendant, have judgment against the garnishee for want of 

answer. In no case sha 11 judgment be given against the gar

nishee for a graater amount than the judgment against the 

defendant. 

D. (3)(h) Exce!:ltion or reo1y ta answer. P1aintiff may 

except to the answer of the garnishes or offi car thereof far 

insufficiency, within such time as may be prescribed or allowed, 

and i f the answer is adjudged insufficient , the garnishee or 

officer may be al lawed to amend the answer, o·n such tarms as may 

be proper, or judgment may be given far the ~l ai nti ff as ,-ror want 

of answer, or such garnishee or cfricar may be compe l led to ~ake 

a sufficient answer. The pl ainti ff may reply to the '"'Mai e or a 
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part of the answer wi thin such time as may be pre.scri·bed or a 1-

1 owed. If the answer is not excepted or replied to within the 

time prescribed or aliowed, it shall be taken to be true and 

sufficient. 

D.(3)(i) Trial. Witnesses , i ncluding the defendant and 

garnishee or officer thereof, may be r~quirad to appear and 

testify, and the. issues sha 11 be tried, upon proceedings against 

a garnishe~, as upon the trial of an issue of fact bet'Ne2n a 

plaintiff and defendant. 

D. (3)(j) Judament aaainst aarnishe~. If by the answer 

it sha 11 appear, or if upon tri a 1 i t sha.11 be found, that the 

garnishee, at the time of the ser1ice of the copy of the writ 

of attachment and notica, had any praper-ty as to whi ch such 

garnishee or officer thereof is requ.ired to give a certificate, 

as provided in paragraph (~) of this subsection, beyond the 

amount admitted in the certificate, or in any amount if the 

certificate was .refused, judgment may be given against the gar

nishee for the value thereof in money. 

0. (3)(k) E~ecution aoainst aarnishee. Executions may 

issue upon judgments against a garnishe~ as upon ordinary 

judgments be~~e~n plaintiff and defendant, and costs and dis

bursa~ents shall be allowed and racovered in li ke manner; pro

vided~ however, when judgment is rendersci against any garnishee, 

and the debt from the garnishee to the defendant i s not yet due , 

e.xecuti on shall not issue unti 1 the debt i s due. 
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o.-(3)(1.) Re1ease of oarnishment. The clerk .. of any 

court in 1N'hom i s vested authority to issue wri ts of attachment 

may ·ssue re1ea.ses of garnishments cased upon writs of attach

ment issue<! by such clerk, whenever the plaintiff by attorney 

of record, or the plaintiff in person if there is no attor

ney, sha 11 fi 1 e with the cl erk a written request therefor. 

Such relea$e shall be·executed in duplicate, under the seal of 

the court or the stamp of the cl erk, and may cover a 11 or any 

portion·of the funds or property held under garnishment. One 

duplicate original of the release sha11 be delivered to the 

garnishee and the other duplicate original, together with the 

written request therefor, indorse,j on the facs thereof by 

a ttcrney of record, i f there be an attorney, sha 11 be attached 

to the ori gi na T ,~ri t cf attachment in the same manner as the 

return of the sheriff or, constable; and ariy pending procesdings 

in such case for the sale upon execution of any property so gar

nished sha 11, as· to a 11 property covere-d by the rel ease, there

upon be terminat~d and be considered cf no effect; a11 casts to 

be paid by the plaintiff, Upon receipt by the garnishes of the 

duplicate original release, the garnishes, and a11 funds er ~rop

erty subject to such garnishment, sha11, ta the extent stated in 

the release, be raleased from all liabi l ity arising by reason of 

the issuance and sarvice of the writ of attachment and notice of 

garr,i shment, or by reason of garnishes I s return therson, as 

though the writ of attachment and notice of ga·rnishment nad not 

besn served. The garnishes may re ly upon any such rel ease so rece i ved 
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wi thout any ob1igation on the part of the garnishee to inquire 

into the auti1ori ty therefor. The authority vested by this 

section in the cl erk of the court to issue re easas is not· 

e~clusive but i s in addition to the authority of the court hav

ing jurisdiction of the cause to release, discharge, or disso l ve· 

attachments and garnishments. 

D. (4) Retur11 of writ; inventory. 1/lhen the writ of at

tachment has been fu11 y executsd or discharged, the sheriff 

sha11 return tfle same, with the sheriff's proceedings indorsed .. 

there<Jn, to the c1 erk of the court where the action was com

menced, and the sheriff s-ha1l make a fu11 inventory of the_prop

erty attached and return the same '"'i th the writ. 

Q. (5) rndemni ty to sheriff. t,iJhenever a 1Nri t of attach

ment is delivered to the sheriff, i f the sheriff has actual 

notice of any third party c1 aim to the persona 1 property to be 

levied on or is in doubt as to ownership of the property , or of 

encumbrances thereon, or damage to the property held that may 
·-· 

result by reason of its perishable character~ such sheriff may 

require the plaintiff to file with the sheriff a surety bond, 

indemnifying the sheriff and the sheriff 1 s bondsmen against any 

1 oss or damage by reason of the i 11 ega 1 i ty of any holding or 

sa 1 e on executior., or by reason of damage to any i,ersona 1 prop

erty held under· attachment. Unless a lesssr amount is acceptab l e 

to the sheriff, the bond shall be in double the amount of the 

estima tad va 1 ue af the property to be sei zerl. 
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E. Di s·position of attached property after judgment. 

E. (l ) Judgment for plai ntiff. If judgment is recovered by 

the plaintif~ against the defendant, and it shall appear that 

property has been attached in the action, and has not been sold 

as perishable property or discharged from the attachment, the 

court shall order the property to be sold to satisfy the plain-

ti ff' s demands, a·nd if execution issue thereon, the sheriff sha 11 

apply the property attached by the sheriff or .the proceeds 

thereof, ·upon the execution, and if any such property or proceeds 

remain after satisfying such execution, the sheriff shall, upon 

demand, deliver the. same to the defendant; or if the property 

attached has been released from attachment by reason of the giv

ing of the undertaking by the defendant, as provided by section F. 

of this ru1e, the court shall upon giving judgment against the 

defendant also give judgment in like manner and with l ike effect 

against the surety in such undertaking. 

E.'(2) Judgment not for pl a inti ff. If judgment is not 

recovered by the plaintiff, all the property attached , or the 

proceeds thereof, or the undertaking therefor, sha 11 be returned 

to the defendant upon service upon the sheriff of a certified 

copy Qf the order discharging the attachment . 

F. Redelivery of attached property. 

F.(l) Order and bond. If an attachment deprives the defen

dant or any other person claiming the property of the possession or 

use of the property, the defendant or such person may obtain redeliv

ery or possession thereof upon a court order authorizing such 
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rede i ivery or: possession. The moving party sha11 file a surety 

bond undertaking, in an amount fixed oy the court, to pay the 

value of the property or the amount of plaintiff 1 s claim, 

'"'h-ichever is l ess, if the same is not returned to the sheriff 

upon entry of judgment against the defendant. A motion se~king 

an order authorizing such redelivery or- possession must state 

the moving party's claim of the value of the attached property 

and must be served upon plaintiff as provide<i in Rule 9 at least 

five days prior to any hearing on such motion, unl ess the court 

orders otherwise. The property shall be rel eased to the defen

dant upon the filing of the bond. 

F.(2) Defense of surety. In an action brought upon 

such undertaking against the principal or the sureties, it shal l 

be a defense that the property for which the undertaking was given 

did not, at the execution of the writ of attachment, belong to the 

defendant against whom the writ was i ssued. 

COMMENT 

This rule is primari1y based upon the existing statutory 
provisions of ORS 29.ll0-29.410. 

Subsection A.(1} indicates that attachment is provisionai 
pn,cess subject to Rule 83. Subsection A.(2) is identical to 
ORS 29. 110. Subsection A.(3} fs taken from ORS 29.410. 

Section 6. is a clarification of ORS 29.140. rt does not 
change the property that may be subject to attachment. 

The claim of 1 i en in section .C. is a ne•"' procedure. rt 
recognizes that no writ should be required to establish an 
attachment lien on real property. rt also provides a simple way 
to establish a lien on personal pn,perty subject to recording of 
a security interest. In either case, plaintiff cannot abuse the 
procedure because it is only avaiiab1e after the order far pro
visional precess authorizes a claim of l ien for specific property . 
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Section D. is taken from ORS 29. 160-29. 200, 29. 270-29. 370 ,. 
and 29.400 .. The only changes are: specific ref~rencss to at
tachment of lien in 0.(2)(a) and (b) which replace ORS 29.150; 
the requirement of attaching a copy of the provisional ;Jrocess 
order ·and ORS 23.170 and 2~.18S ~ere added ta 0.(2)(d); and, 
0. (5) is new and mode11e~ upon ORS 23.310. 

. Sec ti on· E. is ORS 29. 380 and 29. 390. Section F. i's new 
and rep1aces ORS 29.220-29.250. It clarifies the procedure far 
rede 1 i very band. -

ORS 29.120 and 29.260 are eliminated as inconsistent with 
Rule 83. ORS 29. 175 would remain as a statute. ORS 29.178 is 
amended and remains as a statute. 
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RULE 85 

CLAIM AND DELIVERY 

A. Claim and deliverv. In an action to recover the 

p9ssassion of persona1 property, the pla i ntiff, at any time 

after the action is corrmencsd and before judgment, may claim 

the immediata delivery af such property, as provided in 

Ru1e 83. 

B. Delivery by sheriff under provisional orocess 

order. The order of provisional process issued by the court 

as provided in Ru1e 83 may require the sheriff of the county 

where the property c1airned may be to take the property from 

the defendant or another person and deliver it to the plain

tiff. 

C. Custody and delivery of prooerty . Upon recsipt 

of the order of provisional precess issue~ by the court as 

provided in Ruie 83, the sheriff shal l forthwith take the 

property described in the.order, if i t be in the possassion 

of the defendant ar another person, and retain it in the 

sheriff's custody. The sheriff sha11 keep i t.in a secur~ 

place, and deliv~r i t to the party entitled thereto upon 

recaiving the lawful fses for taking, and the necessary e½pen

ses for kesping the same. ihe court may waive the payment of 

such fees and expensas upon a showing of indigency. 

D. Fi1ina of order bv sheriff. The sheriff shal l 

fil e the order, wi t h the sheriff 1 s procsedings t hereon, 

including an i nventory of the property taken, wi th the clerk 
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of the court .in which the action is pending, with,n lO days aftar 

taking the property; or, if the clerk resides in another county, 

sha11 mai or for,..-ard the same 1Nithin that time. 

E. Oismissa1 orohibitad. !f pr~perty is taken by the 

sheriff pu.rsuant to this ru1e, the plaintiff sha11 not dismiss 

the action under ORC? 54 A. (1) unti1 30 days after such taking. 

COMMENT 

Sections A. through 0. are almost identical to existing 
ORS 29. 080- 29. 095 . 

The requirement of a bond before taking is covered in 
Rule 82. ORS 29.087 is substantive and would remain as a 
statute. 

Section E. is new. After sacuring the property by 
c1aim and de1 ivery, if the plaintiff immediately dismisses 
the action, the defendant must go to the expense of filing a 
separate action to recover possession ·even though defendant 
has a r-ight to possassion. Prohibiting dismissa1 gives the 
defendant sufficient time tc secure an attorney and appear in 
tile action. 
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RULE 4 

PERSONAL JURISDICTION 

M. Personal recresentative. In any action against a 

personal representative to enforce a claim against the deceasad 

person represented where one or more of the grounds stated in 

sactions [8.J A. through L. would have furnished a basis ror 

jurisdiction over the d~eased had the deceased be~n 1iving. 

!tis irmnaterial whether the action is commenced during the 1ife-
• 

time of the deceased. 

COMMENT 

The situation covered by section M. could arise where 
jurisdiction is·base<i upon section A. of thi s ru1 e. 
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RULE 7 

SUMMONS 

D.( 2}(c) Office service. If the person to be served main

tains an office for the conduct of business, office servi ce may 

be made by l eaving a true. copy of the summons and complaint at 

such office during normal working hours with the person who is 

apparently in charge. Where office service i s used, the pla i n

tiff, as soon as reasonably possib1e, sha i l cause to be mai1ed a 

true copy of the summons and complaint to the defendant at the 

defendant's dwelling house or usual place of abode or defendant's 

place of business or such other place under the circumstances 

that is most reasonably calculated to aoprise the defendant of the 

existence and pendency of the action, together with a statement of 

the date, time, and place at which office service was made. For 

the purpose of computing any period of time. prescri bed or allowed 

by these rules , office service shall be complete upon such mailing . 

D. ( 2) ( d) ·Service by ma i 1 . Se?'"'l-i ce by ma i 1 , 1Nhen requ i -r-ed 

or a 11 owed by this rule, sha 11 be made by ma i1 i ng a true copy of 

the sumnons and a true copy of the complaint to the defendant oy 
certified or registared mail , return r~ceipt requesta<l . For the 

purposa of computing any period of time prescribed or allowed by 

t hes_e rul es , servi c~ by ma i l sha11 be comp1eta [when the regi s

tered or certified mai1 is delivered and the return receipt 

signe<i or '"'hen accsptancs is refuselj] thr~e davs after such ma i l

ina if the address to which it ,_.,,as rnaile,j is within this state 

and seven days aftsr mailinq if the address to which it is ma i led 

is outside this state. 
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D.(3)(b) [Coroorations; 1imitad oartnershios; unincorpor!

ted associ at.ions subject to suit under common name] Corcorati ens 

and limited oartnerships. Upon a domestic or foreign corporation 

[,] or 1 imi ted partnership [, or other uni ncor;Jorated association 

which is subject to suit under a common name]; 

0.(3)(b)(i) Primary service method. Sy personal service 

or office service.upon a registered agent, officer, director, 

general partner, ar man.aging agent a·f the corporati~n[,] .£!. 

limited partnership, [or association] or by personal service upQn 

any c l erk on duty in the office of a r~gistered agent. 

D.(3)(b)(ii) Alternatives. !fa registered agent, offi 

cer, directer, general partner, or managing agent cannot be found 

in the county where the action is filed, the summons may be 

served: by substituted service upon such registered agent, offi

cer, director, general partner, or managing agent; or by personai 

service an any cl erk or agent of the corpora ti onL J or 1 imi ted 

partnership[, or -association] who may be found in the county 

where the action is filed; or by mailing a copy of the summons 

and complaint ta the office of the registered aqent or to the 

1ast registered office of the corporation[,]£!. limited partner

ship(,' or association], if any, as shown by the records on file 

in the office of the Corporation Corrmissianer or, if the corpora

tion[JJ £!:. limited partnership[, or association] i s not authorized 

to transact business in this stats at the time of the transaction , 

event~ or occurren~e upon which the acti an is based occurred, to 
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the principal office or place of business of the corporation(,] or 

limited partnership[, or association], and in any casa to any 

address the use of which the plaintiff knows or, on the basis of 

reasonab l e i nquiry, has reason to believe is most l ikely to result 

n actua 1 notice. 

D. (3)'(e) General oartner-shios. Upon any general part

nership by persona 1 service uoon a partner or any agent autlior-

1 zed bf ap9oi ntment or 1 aw to rec.ei ve servi c.e of summons for" the 

pa rtri e rs hi p . 

D.(3}(f) Other unincoroorated association subject to 

suit under a common name. Upon any other unincor~orated associa

tion subject to suit under a common name by per-sona 1 ssrvi ce 

uoon an offi csr, managing agent, or agent authori ze<l by aoooi nt

ment or iaw to receive service of summons for the 1Jnincor::,orated 

association. 

O.(l}(g) Vessel owners and charterers. Upon any foreign ·-· 

steamship owner or steamship charterer by personal service upon a 

vessel master in such owner 1 s or charterer 1 s employment or any 

agent authorized by such owner or charterer to provide services to 

a vessel calling at a port in the State of Oregon. or a port in 

the State of Washington on that portion of the Columbia River form

ing a common boundary with Oregon . 

[D.(~)(g} Completion of service . For the purpose of 

• computing any period of time prescribed or a 11 owed by these rules 

service by pub1ication shall be complet e at the date of the l ast 

publication.J 
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COMMENT 

The amendment to ORCP 7 D.{2)(c) provides more flexibility 
for mailing of summons after office service. Office service may 
be used when_defendant 1 s home address cannot be determined. 

The amendment to ORCP 7 0.(2)(d) clarifies when the period 
for default begins to run after service of summons by mail. 

·. ORCP 7 D. (3 )(b )(ii) is amended to provide more f1 exi bil i ty 
for mail service. 

The new provisions of ORCP 7 D.(3)(e) and (f) are designed 
to specify a method of-serving summons on a partnership or associa
tion consistent with ORCP 26 B. and 67 E. The new ORCP 7 D. (3 )( g) 
provides a. special agency service for defendants engaged in mari-:. 
time commerce. 

The Council has also reco111T1ended that the legislature act 
to amend ORCP 7 0.(4)(a). See reco111T1ended Bill in Section IV of 
this report. The amendment to ORCP 7 D.(4)(a) reinstates service 
on the Department of Motor Vehicles. The amendment would provide 
a record of service and clarify when the time for default begins to 
run. -The Council did not itself promulgate the amendment because 
of uncertainty whether Council rulernaking power was sufficient to 
require that the Department of Motor Vehicles accept service of 
su11111onses and keep the necessary records. The amendment makes the 
entire ma i 1 ing responsibility fa 11 on the pl a inti ff. The pattern 
is identical to substituted service or office service under ORCP 
T D. ( 2 )( b) and ( c). The 1 ast sentence of the amendment fa 11 ows the 
pattern of making service complete for the 30-day default period on 
mailing. As with substituted or office service, the date of service 
for 1 imitations purposes is not and could not be covered by rules. 

Paragraph ORCP 7 D. (6)(g) was removed because of inconsistency 
with subsection C.(2) . 
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RULE 9 

SERVICE ANO FILING OF PLEAD INGS 
AND OTHER PAPERS 

8. Service~ how made. Whenever under t hese rules ser-

vice is requi. red . or permi ttsd · to be made Upon a party repra

sente<i by an attorney, the service sha11 be made upon the 

attorney unless o!;her-Nise- order~d by. the court. Service upon 

the attorTle/ or upon a party sha 11 be made by del i ver-ing a copy 

to such attorney or party or by·mailing it to such attorney's· 

or party 1 s last known address. Delivery of a copy ,,,dthin thi s 

ru le means: handing it to the person to be served; or · 1 eavi ng 

it at such person's· office wi th such person' s clerk or person 

apparently i n charge thereof; or, if there is no one in charge, 

leaving it in a conspicuous place therein; or 1 i f the office is 

closed or the person ta be ser-ved has no offic.e, l eavi ng i t at 
, 

such person ' s dwelling house or usual place of abode with some 

person over 14 years of age then residing therei-n. Service by 

mail is compl ete upon mailing. Service of anv notice or other 

paper to bring. a party into contsmct may on 1 y be uoon such 

party personally. 

COMMENT 

The added 1anguage of section 8. former ly appeared in 
ORS 16.810 and was i nadvertently omitted from this ru1 e in 

979. 
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RULE. 10 

TIME 

A. -computation . In computing any period of time· pre

scribed or allowed by these rules, by the local rules of any 

court, by order of court, or by any applicable statute, the 

day of the act, event, or default from which the designated 

period of time begins to run shall not be included. The last 

day of the period so computed shall be included, unless it i s 

a Saturday or a 1egal holiday, including Sunday, in which 

event the period runs until the end of the next day which is 

not a Saturday or a legal holiday. When the period of time 

prescribed or allowed is less than 7 days, intermediate Satur

days, Sundays, and legal holidays shall be excluded in the 

computation. As used in this rule, 11 le9al hol iday 11 means legal 

holiday _as defined in ORS 187.010 and 187.020. 

B. Unaffected by expiration of term. The period of 

time provided far the doing of any act or the taking of any -

proceeding is not affected or limited by the continued exis

tence or expiration of a tenn of court. The continued exis

tence or expiration of a term of court in no way affects the 

power of a court to do any act or take any proceeding in any 

civil action which is pending before it. 

C. Additional time after service by mail. Except for 

service of surrmons, [w]henever a party has the ri.ght or is 

required to do some act or take some proceedings within a 
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preicribed period after the service of a notice or other paper 

upon such party and the notice or paper is served by ma i1 , 

3 days shal l be added to the prescribed period. 

COMMENT 

The Council added the provision to Rule 10 C. to avoid 
application of the additional time to service of summons.· The 
service of surrrnons by mail under ORCP 7 0. (2) (d) (as amended) 
has a built-in extensirin of time of at least 3 days. 
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RULE 21 

DEFENSES AND OBJECTIONS; HOW PRESENTED; BY 
PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE 

PLEADINGS 

F. Consolidation of defenses in motion. A party who 

makes a motion under this rule may join with it any other 

motions herein provided for and. then available to the party. 

If a party makes a motion under this ru1e, except a motion to 

dismiss for lack of jurisdiction over the person or insuffici

ency of summons or process or insufficiency of service of sum

mons or process, but omits therefrom any defense or objection 

then available to the party which this rule permits to be raised 

by motion, the party shall not thereafter make a motion based on 

the defense or objection so omitted, except a motion as provided 

in subsection G.[(2)] ill of this rule on any of the grounds 

there stated. A party may make one motion to dismiss for lack 

of jurisdiction over the person or insufficiency of summons or 

process or insufficiency of service of summons or process with9ut 

consolidation of defenses required by this section. 

COMMENT 

When Rul e 21 G. was revised by the 1979 Legislature, the 
cross reference in Ru le 21 F. was not changed. 
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RULE 22 

COUNTERCLAIMS, CROSS-CL~IMS, ANO 
iH1RO PARTY CLAIMS 

A. Cou-ntercla ims. 

A. (l} Each defendant may sat forth as many countsrclaims, 

both lega1 and equitable, as such-defendant may have against ·a 

plaintiff. 

A. (2) A caunterc1aim may or may not dimini_sh or defeat 

the recovery sought by the ooposing party. It may claim re1 ief. 

exceerling in amount or different in kind from that sought in 

the pleading of the apposing party. 

COMMENT 

The new rules supersede ORS 18.100 as unnecessary in view 
of ORCP 22 A. ihis language is implicit in the existing ru1e 
but .is taken from Federal Rule 13(c} to avoid any problem with 
elimination of ORS 18.1 00. 
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RULE 23 

AMENDED ANO SUPPLS~ENTAL Plt~DING.S 

8. Amendments to conform to the evidence. When issues 

net raised by the pleadings are tried oy express or implied 

consent of the parties, they shall be treated in all respects 

as if they had been raised in the pleadings. Such amendment of 

the pl e.adi ngs a·s may be necessary to cause them to conform to 

the evidence and to rai s.e these issues may oe made upon motion 
. 

of any party at any time! e\1en after judgment; but failure so 

to amend does not affect the result of the trial of these issues. 

If evidence is objected to at the trial on the ground that"it 

is not within the issues made by the pleadings, the court may 

a 11 ow the p1 eadi ngs to be amended [and sha 11 do so fr~~ 1 y] when 

the presentation of the merits of the action will be subserved 

thereby and the ob~ ecti'ng party fa i1 s to satisfy the court that 

the admission of such evidence wcu1d prsjudice such party in 

ma i ntai ni ng an acti an or defense ·upon the merits. The court -

may grant a continuance to enable the objecting party to meet 

such evidence. 

(D. Amendment or oleadina aver aft:r motion. 1.ilhen a 

motion to dismiss or a motion to strike an entire pleading or 

a motion for a judgment on the pleadings under Rule 21 is 

allowed, the court may, upon sue~ tarms as may be proper, al

l ow the party to f i 1 e an amended p 1 ead i ng. If an amended 
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pleading 'is fi1ed ,. the party filing the motion doe·s n·ot waive. 

any defenses or objections asserted against the original 

pleading by filing a responsive pleading or failing ta reassert 

the defenses or objections. If any motion is disallowed , the 

party filing the motion sha ll file a responsive pleading i f 

any is required. By filing any amended pleading pursuant to 

this sec ti on, the party filing such amende<l p 1 earl i ng sha 11 

not be deemed ther~by to have wa i ve<,j the right to cha 11 enge 

the correctness of the court 1s ruling.] 

(E. Amenderl ol eadinq '~he·re part of pleading stri cxen. 

In a11 cases where part af a pleading is ordered stricken, the 

court, in its discretion, may require that an amended pleading 

be fi1e<i omitting the matt2r ordered stricken. If an amended 

pleading is filed, the party filing the motion to strike does 

not waive any defense or objection asserted aga i nst the ori gi na ~ 

pleading by filing a responsive pleading or failing to reassert 

the defense o.r abjection. By comp 1 yi ng with the court is order, 

the party filing such amende<l pleading shall not be deemed thereby 

to have waived the right to cha 11 enge the correctness of the 

court's ruling upon·the motion to strike.] 

[F.] .Q..:_ How amendment made. When any pleading is amended 

before trial, mere clerical errors excepted, tt shall be dcne by 

filing a new pleading, to be called the amended pleading, or by 

i nter1ineation, deletion, or otherwise. Such amended pleading 

shal l be complete in itself, without reference to the original or 

any preceding amended one. 
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[G.] h. Supplemental pleadings . Upon motion of a party the 

court may, upon reasonable notice and upon such terms as are just, 

pennit the pa!tY to serve a supplemental pleading setting forth 

transactions or occurrences or events which have happened since 

the date of the pleading sought ta be supplemented. Permission 

may be granted even though the original pleading is defective in 

its statement of a claim for relief or defense. If the court 

deems it advisable that the adverse party plead to the supplemen

tal pleading it shall so order, specifying the time therefor . 

COMMENT 

The wording of section 23 B. relating to amendments after 
the corrmencement of trial was changed slightly to give the trial 
judge more discretion in determining whether an amendment should 
be allowed under all of the circumstances. Some trial judges 
asserted that with the language that was removed, they would 
always have to a1low amendment, no matter what circumstances were 
involved. 

Sections D. and E. are replaced by ORCP 25 . 
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RULE 25 

EFFECT OF PROCEEDING AFTER MOTION OR AMENDMENT 

A. Amendment or pleading over after motion; non-waiver 

of defenses or objections. When a motion to dismiss or a motion 

to strike an entire pleading or a motion for a judgment on the 

p 1 ead i ngs under Ru 1 e 21 is a 11 owed, the court may, upon such 

tenns as may be proper, allow the party to amend the pl eading . 

In all cases where part of a pleading is ordei-ed stricken, the 

ple~ding shall be amended in accordance with Rule 23 D. By 

amendi ng a pleading pursuant to this section, the party amending 

such pleading shall not be deemed thereby to have waived the 

right to challenge the cortectness of the court~s ruling. 

B. Amendment of pleading; objecti ons to amended pleading 

not waived. If a pleading is amended, whether pursuant to sec

tions A. or B. of Rule 23 or section A. of this ruJe or pursuant 

to other rule or statute, a party who has filed and received a 

court's ruling on any motion directed to the preceding pleading ·

does not waive any defenses or objections asserted i n such motion 

by fail i ng to reassert them against the amended pleadi ng. 

C. Denial of motion; non-waiver by fil i ng responsive 

pleading. If an objection or defense is raised by motion, and 

the motion is denied, the party filing the motion does not waive 

the objecti on or defense by filing a responsive pleading or by 

failing to re-assert the objection or defense in the responsive 

pleading or by otherwise proceeding with the prosecution or 

defense of the action. 
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COMMENT 

Sections 25 A. and 8. of this new rul e include the provi 
sions fonnerly found in ORCP 23 0. and E. The-language used i n 
sections 0. and E. was not c1ear. Section 25 C. is new and was 
not clearly covered by the ORCP. Although sections 25 A. and 8. 
do relate to some extent to amended pleading, section 25 C. does 
not. All three subsections basically deal with the effect of pro
ceeding after motion or amendment, and it was therefore deemed 
advisable to put them together in a totally separate ru l e. See 
Moore v. West Lawn Memorial Park , Inc., 266 Or. 244, 246-248, 512 P. 
2d 1344 ( 1973) . 
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RULE ·25 

REAL PARTY. IN INTEREST; CAPACITY OF 
PARTNERSHIPS ANO ASSOCIATIONS 

A. Real party in interest. Every action shal l be prosecuted 

in the name of the real party in interest. An executor, administra

tor, guardian, conservator, bailee, trustee of an express trust, a 

party with whom or in whose name a contrqct has been made for the 

benefit of another, or a party authorized by statute may sue in 

that party 1 s awn name without joining the party for whose benefi~ 

the·action is brought; and when a statute of this state so pro

vides, an action for the use or benefit of another sha 11 be 

brought in the name of the state. No action shall be dismissed 

on the ground that it is not prosecuted in the name of the rea l 

party in interest until a reasonable time has been all owed after 

objection for rati f ication of cocrmencement of the acti on oy, or 

joinder or substitution of, the real party in i nterest; and such 

ratification, joinder, or substitution shall have the same ef

fect as if the action had been corrmenced in the name of the reii1 

party in interest. 

8. Partnershios and associations. Any partnership or 

other unincorporated association, whether organized for profit 

or not, may sue in any name which it has assumed and be sued in 

any name which it has assumed or by which it is known . Any mem

ber of the partnership or other unincorporated association may 

be joined as a party in an action against the partnership or 

unincoroorated association. 
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COMMENT 

The refersnca to conservator was added to sacti on 26 A. for 
clarity. 

Section 25 8. provides the basis for suit of a partner~·hip 
,i n· its own name. This provision was taken from Cai. Code_of 
Civil Procadure § 388. Se~ ORC? 67 E. 
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RULE 32 

CLASS ACTIONS 

( A. (S') -In an action for damages under suosecti on (3) of 

section 8. of this ru1e1 the representati ve parties have 

comp1 ied with the pre1 itigation notice provisions of section I. 

of thi s ru 1 e. ] 

8.(3) The court finds that the questions of l aw or fact 

com~n ta the members of the class predominate over any ques 4 

tions affecting only individua1 members~ and that a class 

action is superior t:o other avai1ab1e methods for the fair and 

efficient adjudication of the controversy. Corrmon questions of 

law or fact shall not be deemed to predominat~ over questions 

affecting only individual_ members if the court finds it l ikely 

that final detsrmination of the action will require scparats 

adjudications of the claims of numerous members of the class , 

1Jnless the separate adjudications relate primarily to the ca1ctJ

lation of damages. The matters pertinent to the f i ndings in

c1ude: (a) the· interest of members of the class in ind ividua11y 

contro11 i ng the prosacuti on or def ens a of separate acti ans; 

(b) the ext.ent and nature of any l itigation concerning the con

troversy already commencsd by or against members of the c1ass; 

(c ) the desirability or undesirability of concentrating the 

1itigation of the claims in the particu1ar forum; (d } the diffi 

cu_lties likely ta be encountered i n the management of a c lass 

action(, includ ing the feasibili t y of givi ng adequate notice]; 

(e) (the l ikelihood that the damages to be recovered by individual 
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cl ass members, if judgment for the class is entered , are so mini-

mal as not to warrant the intervention of the court;] whether or 

not the claims of individual class members are insufficient in 

the amounts or interests involved, in view of the como1exities 

of the issues and the e.xcenses of the 1itigation, to afford sig

nificant rslief to the memcers of the c1ass; and (f} .after a pre1i~i

nary hearing or o.therwisa, . the determination by the court that 

the probability of sustaining the claim or defense is minimal . 

(C . Court di scretion. In an action commence(! pursuant to 

subsection (3)- of section 8. of this rule, the court shall con

sider whether justice in the action wou1d be more efficient1y 

served by maintenance of the action in lieu thereof as a class 

action pursuant to subsacti on (21 of sacti on 8. of th i s ru 1 e. l 

[D. Court order . to determine maintenance of class actions . ] 

C. Determination by order whether class action to be 

maintained. 

C.(1 ) As s~on as practicable after the commenc~~ent of 

an action brought as a class ~ction, the court shall detsrmine 

by order whether it is to be so rnaintained and, i n action · pursu

ant to· subsection (3 ) of section 8. of this ru le, the court sha11 

find the facts speciall y and state separate1y its conclusions 

thereon. An order under this section may oe conditional, and 

may be altere<l or amended befors the decision on the merits . 

C.(2) Where a oarty has r~1ied uoon a sta t ~ts or law 

1~hich another oarty se~ks to have declared invalid, or •.11here a 

party has in aood faith ra1ied uoon anv leq i s1ative, j udicial, or 
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administrative interpretation or regulation which would necessarily 

have ta be voided or held inaooiicable if another party is to pre

vail in the class action, the court may postpone a detarmination 

under subsection (1) of this section until the court has made a 

determination as to. the va 1 idi ty or aoo1 icabil i ty of the statute, 

law, interpretation, or re~ulation. 

(E. J 0. Dismissal or comoromise of class actions ; court 

aoproval required; when notice r-eouire'l. A class action sha11 . 

not be dismissed or compromised without . the approval of the court~ 

and notice of the proposed dismissal or compromise shal l be given 

to a 11 members of the cl ass in such manner as the court directs., 

except that if the dismissal is to be 1.vithout prejudice or w.ith 

prejudice against the class representative only, then such dismis

sal may be orderea without notice if there is a showing that no 

compensation in any form has passed directly or indirect1y from 

.the party opposing the class to the class representative or to 

the c 1 ass representative' s a tt.orney and that no promi se to give 
·-

any such compensation has been made . rf the statute of l imitations 

has run or may run against the claim of any class member, the 

court may require appropriate notice . 

. (F.J L_ Court authority over conduct of class actions. rn 
the conduct of actions to which this ru 1 e a pp 1 i es , the court may 

make appropriate orders whi ch may be altered or amended as may be 

desirable: 

[F.J f:..(1 ) Detarmining the course of proceedings or pr~

scribing measures to prevent undue repetibon or complication in 

the presentation of evidence or agrument; 



[F.] E. (2) Requiring, for the protection of the members 

of the cl ass or otherHi sa far the fair conduct of 'the action, 

that notice be given in such manner as the court may direct to 

some or all ·of the members of any step in the action, or·af the 

proposed extent of the judgment, or of the opportunity of members 

to signify whether they consider the representation fair and ade

quate, to intervene and present claims or defenses, or other-Hi se 

to came into the action; 

[F.] f.(3) Imposing conditions on the representative ~ar.-

ti es or on intervenors; 

[F.] E.(4} Requiring that the pleadings be amended to 

eliminate therefrom a11 egations as to representation of absent 

persons, and that the action proceed accordingly; 

[F.] E. (S) Dealing wi th similar procedural matters . 

(G. Nati ce raqui red; content; statements of c1 ass members 

reQuired; fonn; content; amount of damaaes; effect of failure ta 

file r~auired stat~~ent; stay of action in certain cases. rn_ 

any c1ass action maintaine<t under subsecti on (3) of section 3. 

of this rule: 

G. (l) The court shall direct to the members of the cl ass 

the best notice practicabie under the circumstances. Indiv iduai 

notice shal l be given to a 11 members who can be i den ti fi e<l through 

reasonable effort . The notice shall advise each member that: 

G. ( 1 )(a) . The ccu rt 'Hi 11 e.xc 1 ude such member f ram the 

class if such member so rsquests by a specified data; 

G. (1) (b) The judgment, 1t1hether favorable er not, wi 1 

i nclude a 11 members who do not request exc 1 us ion; and 
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G. (1 )(.c) Any member who does not reques t exclusion may, 

if such member des ires, ent er an appea ranee through such mem

ber's counsel.] 
. 

F. Notice required; content; statements of class m~~bers 

may be reaui red; form; content; effect of failure to fi 1 e 

required statement. 

F.(l)(a} Following -certification, in any class action 

maintained under subsection (3) of section 8. of this rule, the 
. 

court by order, after hearing, sha11 direct the giving of notice 

to the class. 

F.(l)(b) The notice, based on the certification order and 

any amendment of the order, shall include: 

F.(l)(b)(i} A general description of the action, includ

ing the re1ief sought, and the names and addresses of the 

r~presentative parties; 
. 

F.(l)(b)(ii) A statement that the court will exclude any 

member of the class if such member so requests by a specified 

date; 

F. (l )(b)(iii) A descri.ption of possible financial conse

quences an the class; 

· F.(l)(b)(iv) A general description of any counterclaim 

being asserted by or against the class, including the relief 

sought; 

F.(l)(b)(v) A statement that the judgment, whether favor

able or not, will bind all members of the class who are not 

excluded from the action; 
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F. (1 )( b Hvi ) A statement that any member of . the cl ass may 

enter an acoearance either oersonally or through counsel; 

F.(l)(b)(vii) An address to which inauiries may be 

direct~; and 

F. (1 )(b)(viii) Other information. the court de~s aoorocri-• I • 

ate. 

F. (1 )( c) The order sha 11 orescribe the manne.r af noti fi

ca tion to be used and specify the ma~bers of the c1ass to be 

notified. In determining the manner and form of the notice to 

be given, the court shall consider the interests of the class, 

the r~lief requested, the cost of nqtifying the members of the 

class, and the gossib1e orejudice to members who do not receive 

notice. 

F. (1 )( d} Ea.ch member of the. cl ass, not a reoresenta ti ve 

partv, whose ootsntial monetary recovery or liability is esti

mated to exceed 5100 sha n be ai ven oersona 1 or ma i 1 ed notice 

if such cl ass member's identity and '"'here~bouts can be ascer

tained by the exercise of reasonable diliqence. 

F·. ( 1) ( e) For members of the cl ass not given oersona 1 or 

mailed notice, the court shall orovide a means of notice reason

ably calculated to aocrise the members of the class of the 

pendenc:y of the action. The means of notice may include noti

fication by means of newspaper, te1evision, radio, posting in 

public or other olaces, and distribution through trade, union, 

public interest~ or other acpropriate groucs, or any other means 

reasonablv calculated to arovide notice tci class members of the 

pendency of the action. 
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F. ( 1 ) ( f) ihe court may order a defendant •.vho ha·s a ma i 1 i ng_ 

list of class members to coooerate with the representative oarties 

in notifying the class members and may also direct that notice 

be· included 1Nith a reau1ar mai1ina by defendant to the class mem

bers. 

[G.] £.. (2) Pl"ior to the fina1 entry of a judgrne.nt against 

a defendant the court [shall] may request members of the class to 

submit a statement in a form prescribed by the court requesting 

affirmative relief which may also, where appropriate, require 

information regarding the nature of the loss, injury, claim~ 

transactional re·lationship, or damage. The statement sha11 be 

desi gne<:! to me~t the ends of justice. In detsrmi ni ng the form 

of the statsment, the court shall consider the nature of the 

acts of the defendant, the amount of know1 edge a cl ass member 

would nave about the extent of such member 1 s damages, the nature 

qf the c1ass inc1uding the probable degree of sophistication of 

it.s members, and ·the availability of reievant information from 

sources other than the i ndividual c-lass r.:embers . [The amount 

of damages assessed against the defendant shall not exce~d the 

total amount of damages determined to be allowable by the court 

for each individual class member, assessable court costs, and 

an award of attorney fees, if ~ny, as determined by the court. ] 

[G.] £.. (3) If the court reauir~s class member~ to file a 

statement reauestina affirmative relief, [F]fai1ure of a class 
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member to file a statement required by the court (wil1] may 

be grounds far the entry of judgment dismissing such class 

member's ciaim without prejudice to the right to maintain an 

individual, but not a class, action for such claim. 

(G.(4) Where a party has relie(i upon a statute or l aw 

which another party seeks to have declared invalid, or where a 

party has in good faith relied upon any legislative, judicial, 

or administrative interpretation or regulation which would ne~es

sarily have to be voided or held inapp1icab1e if another party is 

to preva i 1 in the c 1 ass acti an , the action s ha 11 be stayed u n ti 1 

the court has made a determination as to the validity or appl i

cabil ity o.f the statute, 1 aw, interpretation, or regulation.] 

·F. (4) Unless the court orders otherHiS~, the piaintiffs 

shall bear the exoense of notification. The court mav, if 

justice requires, require that the defandant bear the exoensc 

of notification or may allocate the costs of notice among the 

parties if the court determines there is a reasonable likeli-

rood that the plaintiffs may prevail. The court may hold a prelimi

nary hearing to determine haw the costs of notice should be 

acportioned. 

[H.J G. Commencement or maintenance of class actions 

reoarding oarticular issues; division of class; subclasses. 

When appropriate: 
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(H.J .§.:.(1) An a.ction may oe brought or mainta·in~ as a cl ass 

action '"; th respect to particu1 ar issues; or 

(H.] §.:_(2) A c1ass may be divided into subclass~s and each 

subc1ass treated as a cl ass, and the provisions of this rule sha11 

then be construed and applied accordingly. 

(I. Notice and demand required prior to commencs.'tlent of 

action for damages. 

!. (1} Thirty days or more prior to the commencement of 

an action for damages pursuant to the provisions of subsecti on 

(3) of section B. of thi s rule, the potential plaintiffs' class 

representative shall: 

I.(1)(a) Notify the potential defendant of the particular 

alleged cause of acti on; and 

I. (1) (b) Demand that such person correct or r~tify the 

a 11 eged wrong. 

I. (Z) Such notice shall be -in writing and shall be sent 

by certified or registered ma i1 , return receipt request=d, to 
--

the place where the transaction occurred, such person 1 s princi-

pal pl_ace of bus i ness within this state, or, if neither wi11 

~ffect actua l notice, t he office of t he Secretary of State. ] 

[J.J H. Limitation on maint~nanc~ of class actions for -
damages. No action far damages may ce maintained under the pro

visi ons of sections A. [, 8., and C.] and 8. of this rule upon a 

showing by a defendant that all of the following exist; 

(J.J 1i:,.(1) A11 potenti al class members similarly situated 

have been identified , or a r~asonabl e effort to identify such 
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other peQ pi e has be~n made; 

[J.] Ji:._(2)_ All pot.entia i c1ass members so identified have 

besn notified that upon their request the. defendant wi 11 ma ke 

the· appropriate compensation, corraction , or remedy of the al

l eged wrong; 

(J.] .ti.:..Ol Such compensation, correction, or re.'Tledy has 

been, or, in a reasonab1e time, 1r1till Ele~ given; and 

( J. J J:!.:..( 4) Such person has csa.sed from engaging in, or ~ f 

immediate cessation is· impossib1e or unreasonably expens i ve 

under the ci rcumstances, such person will , within a reasonable 

time, cease to engage in such methods, acts, or practices a1 1e9ed 

to be violative of the rights of potantia1 class members . 

[K. Acolication of sections!. and J. of this rule to 

actions for ~uitaote reiief ~ amendment of comc1aints for 

eauitable r~1ief to r-eauest damaaes cennitt.ed.J 

L. Amendment·of comolaints for e,Juitable relief to 

request damages permi ttati. (An action for e'=!u i table re 1 i ef 

brought under sacti ans A. , 8. , and C. of tni s ru 1 e may be com

menced without compliance with the provisions of section r. of 

this ru1e.] Mot less than 30 days aft~r the commencement of an 

action ·for equitable relief( , and aftar compliance with the ~ro

vi sions of sacti on r. of this ru 1 e, ] the c 1 ass r-epresenta ti ve ' s 

complaint may be amended without 1eave of court to include a re

que_st for damages. The provisions of section [J.] l!:.. of t hi s rure 

shall be appl icabla if the com;,laint for injunctive rel i ef i s 

amended to request damages. 
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(L. I J. Limitation on maintenance of class ·actions for ra

covery of certain statutory penalties. A class action may not 

be maintained for the recovery of statutory minimum pena l ties 

.for any cla"ss member as prov.ided in ORS 640 . 638 or 15 U.S.C. 

1&40(a) or any othe_r similar statuta. 

(M.J K. Coordination of pending class actions sharing 

common question of law or fact. 

[M. 1 K.(ll(al When cl ass actions sharing a corrmon questi on -
of fact or 1aw are pending in different courts, the pres iding: 

judge of any such court, upon motion of any party or on the 

court's own initiative, may request the Supreme Court to assign 

a Circuit Court, Court of Appeals, or Supreme Court judge to 

detennine whether coordination of the actions i s apprcpriata, 

and a judge shall be so assigned to make that det;rmination. 

[M.J ~(1}(b} Coordination of c1ass actions sharing a 

common question of fact or law is appropriate if one j udge 

hearing a11 of the actions far all purposes in a s~1ected sits 
-~ 

or sitss wi 11 promote ,the ends of justice taking into account 

whether the common question of fact or law is predominating 

and significant to the litigation; the convenienc~ of parties , 

witnesses, and counsel; the rs1ati ve development of the actions 

and the work product of counsel; the effi cient uti li zation of 

judicial faci l i ties an~ personnel; the calendar af the courts; 

the disadvantages of duplicative and inconsist snt rulings , 

orders, or judgments; and the likelihood of sett1ement of the 

actions without further litigation should coordination be denie,J . 
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[M.] ,&_(2} If the assigned judge determines that 

coordination is appropriate, such judge sha11 order the 

actions ccordi nataci, report· that fact to the Chief Justice 

·of the Supreme Court, and the Chief Justice shal l assign a 

judge to hear and detennine the actions in the site or 

sites the Chief Justice deems appropriate. 

[M.] f:...(3 } The judge of any court in which there is 

pending an action sharing a conunon question of fact or law with 

coordinated actions, upon motion of any party or on the 

CDurt's own initiative, may request the judge assigned to 
I 

hear the coordinated action for an order coordinating· such 

actions .. Coordination of the action pending before the judge 

so r~ue.sting sha11 be determined under the standartls speci 

fied }n subsection (1} of this· section. 

[M.J !:,_(_4} Pending any detennination of '~nether coordina--

tion is appropriate, the judge assigned to make the determina

tion may stay any action being consideretl for , or affecting 

any action being considered for, coordination. 

[M.] ~(S) Not'Nithstanding any other provision of law, 

the Supreme Court shall provide oy rule the practice and pro

cedtir~ for coortlination of class actions in convenient courts , 

inc1uding provision for giving noti ce and presenting evidence . 

[N.J L. JudCJment; inclusion of class members; descria

tion[; names]. The judgment in an action maintained as a class 

action under subsections (1 } or (2) of section 3. of this rul e . 

whether or not favorabl e to the class, shal l include and 
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describe thcsa whom the court finds to be members of the class. 

The judgment in an action maintained as a class action under 

subsection (3) of section 8. of this rul eT whether or not 

_favorable to the c1ass, shall include and specify (by narneJ 

thosa to whom the notice provfded in section (G.J L of this 

rule was directed, and 'H'ho have not t~ouested exclusion and 

whom the court finds tc be members of the class[, and the 

judgment sha1 T state the amount. to be recovered by each 

member]. 

(0. Attorney fees. Any award of attorney fees against 

the party opposing the class and any fee charged. class mem

bers shal l be reasonable and shall be set by the court. ] 

M. Attori"ley fees, costs, di.sbursements, and litigation 

e.xoenses. 

M.(l)(a) AttorTley fe~s for representing a class are. 

subject to control of the court. 

M.(l)(b) tf under an aoolicable orovision of law a 
! . 

defendant or defendant class is entitle,:j to attorney fees, 

costs, or disbursanents from a olaintiff class, only r~presenta

tive parties and those member-s of the class who have acceared 

individually are liable for those amounts. If a plaintiff is 

entitled to attorney fees, costs, or disbursements fram a 

defendant class, the court may accortion the fees, casts, or 

disbursements among the members of the class. 
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M.(l)(c) If the orevai1ing c1ass recovers a judgment 

that can be divided for the ourpose, the court may order 

reasonable attorney fees and litigation expenses of the 
-

-class to be oaid from the recovery. 

M. (1) (d) The court may order· the adverse party to pa,¥ 

to the prevailing c1ass its reasonable attorney fess and liti

gation exi:ienses if permitted by law in similar cases not 

involving a c1ass. 

M. (1) (e) In determining the amount of attorney fees 

fo·r a orevai1 ing class the court shall consider the following 

factcr'S: 

M. (1} (e) ( i l The time and effort expended by the a ttor

ney in the 1itigation, including the nature, extent~ and 

quality of the services rendered; 

K. ( 1 ) (e) (ii) Results a chi eve<l and benefits conf erre<l 

upon the cl ass; 

M. (1 )(e).(iii) The magnitude, complexity, and unique-

ness of the litigation; 

M.(l)(e)(iv) The ccntinoent natur~ of succsss; and 

M.(1)(e)(v) Approoriate criteria in OR 2-106 of the 

Oregon Code of Professional Responsibility. 

M.(2) Before a hearinQ under section C. of this rule 

or at any other time the court directs, the reor~sentati,,e 

parties and the attorney for the reoresentative oarties sha11 

file with the court, jointly or seoarataly: 
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M. (2}(a) A statement showing any amount paid or promisarl 

them by any person for the services rendered or to be rendered 

in connection with the action or fer the costs and expenses cif 

the litigation and the source of all of the amounts; 

M.(2)(b) A copy of any written agreement, or a summary 

of any oral agreement, between the representative parties and 

their attorney concerning financial arT'angement or fees and 

M.(2)(c) A copy of any written agreement, or a summary 

of· any oral agresment, by the representative parties or the 

attorney to share these amounts with any person other than 

a_member, regular associate, or an ·attorney regu1ar1y of coun

se1 with the law firm of .the representative parties' attorney. 

This statement sha11 be suoolemented oromctlv if additiana1 

arranaements are made. 

N. __ Statute of _Limitations. Toe statute of l imitations 

is tol1e<i for a11 class members upon the commenc:ment of an 

action asserting a class action. 7he statute of .limitations 

resumes running against a member of a class: 

N.(1) Upon filing of an election of exclusion by such 

class member; 

N.(2) Upon entry of an order of certific3tion, or of an 

amendment thereof, eliminating the class member from the c1ass; 

N. (3) Except as to r-epresentative parties, upon entry of 

an order. under sscti on C. of this ru1 e refusi na to certi fv 

the class as a ~lass action; and 

N. (4) Ucon dismissal of the action without an adjudication 

on the merits. 
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COMMENT 

Report cf C1 ass . .l\cti on Subcomrni ttes 

At the request of the Counci 1 on Court Procedures and pur
suant to a direction by the Senate Judiciary Committee of the 
1979 Legislative Assembly, this subcammittes has conducted a de
tai1ed review of ORCP 32 relating to class actions. The subcom
mittee has compared the Oregan rule to Federal Rule 23, reviewed 
current legislative trends in other states and proposals for fed
eral statutes relating to class action, and reviewed the extensive 
national literature on class actions. ihe subcommitte2 has also 
considereo Oregon cases interpreting ORCP 32 and the legislative 
hi-story of that rule,. The Counc i1 ccnclucted a pub 1 i c hearing 
relating to class actions at which the testimony of 10 persons 
was received. 

The subcommittes now recommends that Rule 32 be amended 
to incorporate the proposed revisions which are attached. The. 
proposed revisions are: 

(1) Elimination of pre1 itigation notice r-e<Juirements. The sub
comini tt.ee recommends that sec ti on 32 I. be e 1 imi nate~, '"'it.., con
forming elimination of subseetion 32 A.(S) and modifications to 
32 J. and K.. This eliminates the requ i ranent of noti cs 30 days 
prior tc the coninencement of class actions for damages. The sub
committee felt the requira~ent s~ME;d no useful purpose and con
tained potential for abuse. 

(2) Revision of factors to be considered in deciding or~
dominance of common questions of law or fact. 1ne subccmmit~ee 
r~conmends that paragraphs ( d) and ( e} of subsection _32 3. ( 3} be 
changed to eliminate the reference to notice in paragraph (d) 
(because of the proposed change in 32 G.) and by substitution of 
paragraph 3(a)(13) of the Uniform Class Actions Act for paragraph 
8.(3}(e) of existing Oregon Rule 32. (The Uniform Act language 
more c1ea-r1y expresses the idea incorporated in paragraph 8.(3)(e}. ) 

(3) Elimination of subsection 32 C. The subcammitte~ felt 
this provision was of very limited utility and confusing. Anything 
covered by this subsection could already be considered under S. (3) . 

· (4) Clarification of provision relatina to ~ostconemen: 
of certification deci si an to determine i eaa i Guesti an. Subsec
tion G.,4} of the existing ru1e refers to a "stay11 of the class 
action if the outcome turns upon a point of law and the court 
wishes to consider the legal question first. Technica11y, what is 
i nvo1 vetl is not a 11 stay" but a postponement of the c~rti fi cati an 
rearing or decision. The substance af subsection 32 G. ( 4) was moved 
up to subsactian C.(2). 

(S) Elimination cf re<Juirement of individua1 notice in all 
cases. The revision would rep1ace the existing requirement of 
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subsection 32 G.(1) with the language of section 7 of the Uni
form Class Actions Act (32 F.(1) of revision). The new 1anguage 
only requires_individua1 notice for c1aims over SlOO and has a 
number of provisions encouraging f1exibi1ity in the notice pro
cedure. The subcommittae fe1t that an abso1ute requirement of 
individual notice was too rigid and imposed an unnecessary impedi
ment to maintenance of class actions involving a large c1ass and 
srnal1 individual claims. The subcommittee drafted revised para
graph F. ( 1 Hf). 

(6) Elimination of mandatory r~quir~me:nt of claim by 
class members prior ta judgment. The cocrmittee changed the 
absolute requirement that class members submit claim forms in 
damage cases as a basis for judgment. The lan~uage of existing -
32 G •. (2) was changed from 11 the court sha 11 11 ta "the court may 11 

require such fanns and by eliminating the last sentence (32 F. 
2 in revision). Conforming changes were also made in 32 G.(3) 

and 32 N. 32 F·.(3) and 32 L. in revision) . The subcorrmittee 
felt that the requirement of a claim form i n every damage case 
was too rigid and that a judgment 1 i sti n9 a 11 c 1 ass members and 
individual damages in every case involves an extreme1y comp1ex 
and expensive fonn of judgment for no goad reason . Th~ subcom
mitta~ tobk no position regarding award of aggregate damages not 
identifiable to individual class members (fluid class recovery) . 
The subconmittae felt thi s was an area better determined by the 
courts or legislature in the context of remedies and proof of 
damages . . 

(7) Pre1im,narv hearir, and allocation of damaae costs . 
The proposed revision ,adds a new. subsection, F. 4, adapted from 
N.Y. C.P.L.K. seer.ion 904, wnich authorize~ the court, after a. 
pre1 iminary hearing, to require the defendant to pay al 1 or part 
of the costs of initial notice to c1ass members. Although the 
normal rule is that plaintiffs pay the costs of notice, the sub ... 
committe~ felt the New York approach provided desirable f1exibi1~ 
ity by allowtng the trial judge to require payment by defendant, 
based upon a 1ike1ihcod that the plaintiff class ,,.,;11 win. 

(8) Regulation of attorney fees. The proposed revision 
would substituts far more detai1ed provisions, taken from sec
tions 16 and 17 of the Uni form Cl ass Acti ans Act, for sec ti on 32 
0. of the existing rule (section M. of revision}. These provi
sions do not pro vi de far or authorize award of attorney fees, not 
othenJi se pravi derl by statute or 1 aw, but have much more deta i1 ed 
provisions for court control of attorney fe~s and 1itigation ex
pensas. The new language also covers 1i 9bil i r:y of cl ass members 
for fees , costs , and disbursa~ents awards. 
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(9) New provision relating to tolling of statute of limi
tations. The -proposed revision adds a new section, ,~., 1Hhich is 
taken from section 18 of the Uniform Class Actions Act. The 
section clarifies the effect of pendency and tsrmination of 
c1ass actions upon the running of the statute of limitations 
against the individual claims of class members. This is an area 
of considerable confusion and should be clarified. The suocam
mittes recognizes that this · provision may hav-e substantive ele
ments, beyond the rulemaking powers of the Council, and suggests 
that it be submitted to the legislature with a note asking the 
legislature to review i t in that light. 
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RULE 3~ 

GENERAL PROVISIONS GOV~RN!NG DISCOVERY 

8.(3) Trial oreoaration matarials. Subject to the provi 

sions of Rule 44 (and subsection B. (4). of this rule], a party 

may obtain discovery of documents a.nd tangible things other.vise 

discoverable uncier subsection 8.(1) of this rule and prepared in 

anticipation of litigation or for trial by or for another party 

or by or for that other party 1 s representative (including an at

torney, consultant, surety, indemni tor, insurer, or agent) only 

upon a showing· that the party seeking discovery has substantiai 

need of the materials in the preparation of such party's case 

and is unable without undue hardship to obtain the substantial 

equivalent of the materia1s by other means. rn ordering dis

covery of such materia1s when the requirad showing has been 

made, the court shall _protect against disclosura of the mental 

impressions, conclusions, opinions, or legal theories of an at-. 

torney or other ·representative of a party concerning the 1 i ti.ga-

tion. 

A party may obtain , without the require'.:! showing, a state

ment concerning the action or its subject matter previously made 

by that party. Upon rsquast, a party who is. not a party may 

obtain, without the ~quired showing, a statsment concerning the 

action or its s-ubject mattsr previously made by that person. 1' -
.i. r 

the request is refused, the person or party r~questing the state

ment may move for a co.urt order. The · provi s i ans of Rule 46 A. ( 4) 

app ly to the award of expenses incurred in relation to the motion. 
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For purposes of thi s subsection, a statement pr~vious1y made is 

(a} a. written s-eatement signed or· other-.visa adopted or approved 

by the person making it, or (b) a stenographic1 mechanica1, el ec

tr:ica1, or other recording, or a transcription thereof, which is 

a substantia11y verbatim recita1 of an oral statanent by the per

s~n making it and contemporaneous1y r1:corded . 

COMMENT 

The cross reference to subsection 36 8,(4} in subsection 
36 8.(31 was inadvertently not e1iminate~ ~hen the 1979 Legis-
1ature deleted sucsecti,on 8.(4}. 
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RULE 39 

DEPOSITIONS UPON OAAL EXAMINATION 

F~ Submission to witness; changes; statement. 

F.(1) Necessity of submission to witness for examination. 

When the testimony is taken by stenographic means, or is recorded 

by other than stenographic means as provided in subsection C.(4) 

of this ru1e, and if [the . transcription or r~cording is ta be 
. 

used at any proceeding in the action or if any party requ.ests 

that the transcription or recording thereof be filed with the 

court, such transcription or recording sha 11 be submitted to 

the ""itness for examination, unl ess such examination is waived by 

the witness and by the parties J any party or the witness so re

quests at the time the deposition is taken, the recording or 

transcription shall be submitted to the witness for examination, 

changes, if any, and stata~ent of correctness. With leave of 

court such request may be made by a party or witness at any time 

before tri a 1 . 

F. (2) Procedure after examination . Any changes 1Nhich the 

witness desires to make shall be entered upon the transcription 

or stated in a writing to accompany the recording by the party 

taking the dep9sition, together with a statement of the reasons 

given by the witness for making them. Notice of such changes and 

reasons shall promptly be served upon all parties by the party 

taking the deposition. The witness shall then state in writing 

that the transcription or recording is correct subject to the 
f 

changes, if any, made by the witness, unless the parties wai ve the 
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statement or the witness is physically unab1 e to make s·uch statment 

or cannot be found. If the statement is not made by the wi tness 

within 30 days, or within a 1esser time upon court order, after t he 

depdsi tion is submitted to the witness, the party taking the deposi

tion sha 11 state on the transcript ion or in a writing to accompany 

the recording the fact of waiver, or the physica1 incapacity or 

-absence of· the witness, or -the fact of refusa 1 of the •,i1 i tness to 

make the statement, together with the reasons, if any, given therefor; 

and the deposition may then be use<l as fu11y as though the statement 

had be~n made unless~ on a motion to suppress under Rule 41 D., the 

court finds that the reasons given for the refusal to make the state

ment require rejection of the deposition in whole or in part. 

F.(3) No reQuest for examination. If no examination bv the 
d 

witness is re<Juested, no statament by the witness as to the corr~ct

ness of the transcription or recording is required. 

COMMENT 

This section was changed to require submission of the deposi 
tion to the witness far examination and statement of correctness only 
when such a procedure is requested by a party or the witness. The 
existing rule requires such examination and statement unless waived by 
the parties and the witness. 
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RULE 46 

FAILURE TO MAKE DISCOVERY; SANCTIONS 

A.-(2)- Motion. If a party [fatls to furnish a written 

statement un-der Rule 36 8. ( 4), or if a party] fails to furnish 

a report under Ru 1 e 44 8. or C. , or if a deponent fa i1 s to 

answer a question propounded or submi ttsd under Ru 1 es 39 or 40, 

or if a corpora ti on or other entity fa i 1 s to, make a des i gna-

ti on under Rule 39 C. (6) or Ru1e 40 A. , or if a party fai1s to 

respond to a request for a copy of an insuranc2 agreement or 

policy under Rule 36 6.(2), or if a party in response to a 

raquest for inspection submitted under Rule 43 fails to permit 

inspection as requeste<:i, the discovering party may move for an 

order compe11 ing discovery in accordanca with the r:!quest. 

When taking a deposition on oral examination, the proponent of 

the question may compiete or adjourn the examination before 

applying for an order. 

If the court denies the motion in whol e er in part, it:

may make such protective order as it would have be~n empowered 

to make on a motion made pursuant to Rule 36 C. 

0. Failure of party to attend at own detJosi tion or 

respond to r~ouest for inspection or to inform of auesti on 

reoarding the existence of coveraqe of liability insurance 

pol i c_y. If a party or an officer, director, or managing agent 

of a party or a person designated under Rule 39 C.(6) or 40 A. 

to testify on behalf of a party fails (1) to appear before the 
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affi:arwho is to take the deposition of that party or person. 

after being sarved 'Hith a proper notice, or (21 to comply" with 

or serve objections to a request for production and inspection 

submitted under Rule 43, after proper sarvice af the rsquest~ 

{or (3) to inform a party seeking discovery of the e.xistance 

and l imits of any liability insurance policy under Rule 36 9. 

that there is a question regarding tne existence of coverage,] 

the court in which tile action is pendi_ng on motion may make 

such orders in regard to the failure as are just, including 

among others it may take any action authorized under para-

graphs (a), (b), and (c) of subsection 8.(2} of this ru1e. In 

lieu of any order or in addition thereto, the court sha1 1 require 

the party failing to act or the attorney advising such party or 

both to pay the reasonable expenses, including attorney's fe~s , 

caused by the fai1ure, unless the court finds ~,at the failure 

)'las substanti a 11y justified or that other circumstances make an 

award of expenses unjust. 

The failure to act described in t his se~tion may not be 

excused on the ground that the discovery sought is objectionabl e 

un1ess the party failing to act has applied for a protective 

order as provi ded by Rule 36 C. 

COMMENT 

The cross reference in subsection 46 A.(2) to 36 8.(4 ) 
should have been removed when the 1979 Legislature deleted 36 B.( 4} . 

The language removed from section 46 D. became superfluous 
when the 1979 Legislature revised 36 B.(2). 
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RULE 52 

POSTPONEi'!ENT OF CASES 

A. Postponement. j.then a cause is set and ca 11 ed for tri a i , 

it sha11 be tried or dismtssad 1 unl ess good cause is shown for a 

postponement. · (The court may in a proper case, and upon tanns , 

reset t he same. ] At its discretion, the court may grant a post

ponement, with or without tarms, including requiring the party 

sacuri na the postconemen-t to pay exoenses incurred by an oooos i na 

par ty. 

COMMENT 

The l ast sentence of section 52 A. as original ly promulcatsd 
suggested there had to be terms . The last clause is suggested 
by Spalding v. ~cCaige, 47 Or. App. 129 (1980). 
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RULE 54 

DISMISSAL OF ACTIONS[ : ]j_ COMPROMISE 

E. Comcromise; effect of acceotance or rejection. Except 

as provideo -in ORS 17.065 through 17.085, the party against whom 

a claim i s asserted may, at any time [before] uo to thre~ days 

prior to trial, serve upon the party asserting the claim an offer 

to allow judgment to be given against the party making the offer 

for the sum, or the property, or to the effect therein specified. 

If the party asserting the claim accepts the offer, the party 

asserting the c1aim or such party 1 s attorney shal l endorse such 

acceptance thereon, and file the same with the clerk before trial, 

and within three days from the time it was served upon such party 

asserting the claim; and thereupon judgment shall be given 

accordingly, as [in case of a confession] a stipulated judgment. 

Unless agreed upon by the oarti es, casts, -disbursements, and at

torney fees shall be entered as oart of such judament as provided 

in Rule 68. If the offer is not accepted and filed within the 

time prescribed, it shall be deemed withdrawn, and shall not be 

given in evidence on the trial; and if the party asserting the 

claim fails to obtain a more· favorable judgment, the party assert

ing the claim shall not recover costs, disbursements, and attorney 

fees incurred after the date of the offer, but the party against 

whom the claim was asserted shall recover of the party asserti.ng 

the claim casts and disbursements from the time of t he service of 

the offer . 
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COMMENT 

The amendment to 54 E. re.qui res that the offer of ccmpromi se 
be made at least three days prier to trial . rt also makes clear 
that a more favorable judgment bars not on1y· all costs and disburse
ments, but attorney fees "incurred after the date of the off er. 11 

The addition of the second sentence a 11 ows a settlement of the 
principal claim even though there is no agreement as to att orney 
fees, disbursements, or costs. Note, ORS 20.180 is not super
seded. 
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RULE 55 

SUBPOENA 

D.(l) Service. Except as provided in subsection (2) -Of 

this section, a subpoena may be served by the party or any other 

person [aver 18 years of age] 18 years of age or older. The 

service shall be made by del ive·ring a copy to the witness per

sona1 ly and giving or offering to the witness at the same time 

the fees to which the witness is entitled for travel to and from 

the place designated and for one day's attendance. The service 

must be made so as to allow the witness a reasonabl e time for 

preparation and travel to the place of attendance. A subeoena 

for taking of a deposition, served upon an organization as pro

vided in Rule 39 C. (5), shall be served in the same manner as 

provided for service of summons in Rule 7 0.(3)(b)(i), 0.(3)(d), 
• 

D.(3)(eL or D.(3)(f). · 

F.(2) Place of examination. A resident of thi s state who 

is not a earty to the action may be required by subpoena to 

attend an examination only in the county wherein such person 

resides, is employed, or trans_acts business in person, or at 

such other convenient place as is fixed by an order of court. A 

nonresident of this state who is not a party to the action may 

be required by subpoena to attend only in the county wherein such 

person is served with a subpoena, or at such other convenient 

place as is fixed by an order of court. 

COMMENT 

-The l anguage changes in 55 D. (1) were made to conform to 
ORCP 7 E. and 7 F. (2) and to clarify how subpoenas for ORCP 39 C. (5) 
depositions should be served . 
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The reference to place of examination in 55 F.(2) is only 
for non-party witnesses subpoenaed to attend. Under ORCP 46, a 
party receiving a notice of deposition would have to attend wherever 
the deposition is set, unless a protective order was secured under 
ORCP 36. 
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RULE 60 

MOTION FOR DIRECTED VERDICT 

Motioo for a directed verdict. Any party may move for a 

directed verdict at the close of the evidence offered by an 

opponent or at the close of all the evidence. A party who moves 

for a directed verdict at the close of the evidence offered by 

an opponent may ·offer evi~ence in the event that the motion is 

not granted, without having reserved the right so to do and to 

the same extent as if the motion had not been made. A motion 

for a directed verdict which is not granted is not a waiver of 

trial by jury even though all parties to the action have moved 

for directed verdicts. A motion for a directed verdict shall 

state the specific grounds therefor. The order of the court 

granti.ng· a motion for a directed verdict is effective ~°'; thout 

any assent of the jury. If a motion for directed verdict is 

made by the [defendant] party against whom the claim is asserted, 

the court may, at its discretion, give a judgment of dismissal 

without prejudice under Rule 54 rather than direct a verdict. 

COMMENT 

The language in the last sentence was changed because the 
motion could be made by a plaintiff against a counterclaim, 
and the court might wish ta dismiss the counterclaim without 
prejudice. See 54 C. 
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RULS: 63 

JUDGMENT NOTWITHSTANO!NG THE 1/E:RD!CT 

0. Ti~e for motion and ruling. A moti on for j udgment 

not't1ithstanding the •1erdi ct shall be filed not later than 10 

days after the [filing] entrv of the judgment sought t o be set 

asi de, or such further time as the court may a11ow. The motion 

sha 11 be heard and determi nei by the court 1Ni thin 55 days of 

the time. of the [fi 1 _i ng] entry of the judgment, and not thera

aft~r, and i f not so heard and det·erminei within sa i d time, the 

motion sha1 1 conc1usive1y .be deeme<:.t deni ed. 

E. Duties of the clerk. The clerk shall, on the date an 

order made pursuant to this rul e is entered or an the dat e a 

moti on is de$1etl denied pursuant to section O. of this rule, 

whichever is earl i er~ ma il a [copy of the order and] notice of 

the date of entry .of the order or denial of the moti on to the 

attorney of record,_ if anyt of each party who is not in defau lt 

for failure to appear. If a party who is not in default for 

failure to appear does not have an attorney of record, such notice 

shall be mailed to the party. The clerk also shall make a note in 

the docket of the ma i ling . 

COMMENT 

Section 63 D. was changed to make 11entry 11 the eff ective date 
for a 11 purposes re 1 ated to judgments. See Corrrnent to ORCP 70 . 

Section 63 E. was changed to conform to the changed form of 
notice of entry of judgment in 70 8.(1 ). 
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RULE 64 

NEW TRIALS 

F. Time of motion; counteraffidvaits; hearing and detsr

mi r:iati on. A moti an to set aside a judgment and for a new tri a 1 , 

with the affidavits, if any, in support thereof, shall be filed 

not later than 10 days after the [filing] entry of the judgment 

sought to be set aside, or .. such further time as the court may 

allow. 1Mhen the adverse party is entit1erl to oppose the motion 

by countsraffi.davi ts, such par~y sha 11 fi 1 e the same within 1 a . 

days ·after the fi 1 i_ng of the motion, or such further time as the 

court may al1cw. The motion shal l be heard and detarmined oy 

the court within S5 days from the time of the [filing] entrv cf 

tile judgment, and not the~after, and i.f not so heard and detar

minerl within said time, the motion sha1 1 conclusively be deemed 

denied. 

G. Ne~ trial on court 1 s awn initiative. rf a new trial 

is grante<l by the_ ccurt. on its own i ni ti ative, the order sha 11 

so stats and sha11 be made within 30 days aftar the [filingj 

entry of the judgment. · Such order sha 11 contain a statement 

setting forth fully the grounds upon 11"hic:h the order 11"as made~ 

which statement sha11 be a part of the record i n the case. 

COMMENT 

Secti ans 64 F. and G. were changed to make II an try 11 the 
effective data for al l purposes re l ated to judgmen-cs . Se~ Com
ment to ORCP 70. 
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Section II. ORS SECTIONS AMENDED 

20.100 Co.ets on mocion. and bl c~s 
not oche~ provided for. A sum o.ot . 
ex~n; :SS as costs may .c,e allowed to ~e 
~revaili:cg par:-/ on a. motion., m the disc:-ecion 
of ~h.e cour-~ a?:.d ~y be a.bsolur.e or t~..ed 
to abide the event oi che a.c:ion or mi t.,. ;m.y 
, action. suit or ;,~ as to whicil eb.e 
allowance a:d recov~ry oi o:::iscs may not be 
provided for oy ~tut.a, costs· ?:ay be allowed 
or not. ao:::orciing ~ the measure -presc:'i~ in 
this c:h.a;,ter. and a;,~rti.one<i am~ng ~ par
ties. in the d.i$:retioo. of tile o:::iurt.J 

20. 220 · [Hearing and determination 
of objections; appeal.] A-opeal of 
judgment on the allowance of taxation 
of costs and disbursements. 
(Cl) As soco as convenient 
alt.er objf!i:tions are· hieti against a statement 
~ cilabu:sements, the court or judge thereof in 
-nkh the action, suit or proceeding is pending 
tbail. with.out a jury, proceed to hear and 
ditc.ennine all the issues involved. by the state
mmt and objectioos. At such hearing the 
Dart or judge may examine any record or 
paper on file u; the cause, and either party 
my prcducs relevant or competent testimony, 
nily or by depositio~ or otherwise, to sus
tain the i.s.su~ on his beh.al.f. Eit:.1-ier party may 
~ t:o a ruling upon any question of law 
made at sucll hearing as in other cases.· 

· (2) As soon as convenient after the hear-
mr. the court or judge shall make and file 
with the derk of the court a..n itemized state
ant of the costs and disbursements as al
kiwed.. and shall render judgment thereon 
mrdingly for the party in whose favor al
i,wed. No other finding or conclusion of law or 
!Id sh.all be necessary, and the same shall be 
ruw a.ad conclusive as to all questions of fact. 
lhe issues ar.!5ing on the si:.atemec.t of dis-

bursemena and :he objec::ions thereto shall be 
heard and determined without eithel" tlart'Y 
r-ecoverir~ further co:r._s or disbursements 
from i:.he othe!", exce-p-e ;:hat L"l t.1-:e disc:::"'9t:ion oc 
t..":e cow-:: or judgs a .su.--n n.ot e~c~ng S.5 as 
costS, but wi.cout further disbu..~me:ts. may 
be allowed ·eo i:he parey p~vailir.g on --he 
i~s ar..si.ng on che statement and objec:ioI:S 
tbereto.J 

LJ3)]An ap9t!al. may be, ~n f~m i:.'i.~ 
deci:iion and judgment on ~ .. e ailowar..O! ar.Q 

taXation of costs and disbu...~m.ents on que~ 
tions of la.w only, as in other ~s. On suc."'l 
ati9(!al the s,:.ar.e:ne=.t of disbw-~r_::ents. ::h~ 
objections c.hereto. the S-o.3.tement ot cos~ ~a. 
disbursements as filed oy cb.e cou..~ or iuage! 

, • • .1.. _..._ anc:t 
th.e judgment or C:.ec:"eit rg~r:.erea. ..... e~ ......... . 
the excaptions, if any, sh.all cons.:i:.-u:.a ~"le 
rr.al court file. as defined in ORS 19.005. 

23.040 Kinds of execution. There are 
three kinds of executioDS: 

·(1) Against t.½e property of the judgment 
debtor. 

~2) A~~ his person.) . 
"Ea]~the delivery of the possessi~n of 

real or personal property, or such delivery 
with damages for withholding the same. 

23.050 Issuance of writ; contents. 
The writ of execution shall be issued by the 
clerk and directed to the sheriff. It shall con
tain the name of the court, the names of th_e 
parties to the action, an_d the t~tle thereof; it 
shall substantially descnbe the Judgment, and 
if it is for money, shall state the amount act_u
ally due thereon, and shall require ~e sheriff 
substantially as follows: 

(1) If it is against the property of the judg
ment debtor, and the judgment directs partic
ular property to be sold, it shall require the 
sheriff to sell such particular property and 
apply the proceeds as dire~ by the ~udg
ment; otherwise, it shall require t.½e shenff to 
satisfy the judgment, with interest, out of the 
personal property of such debtor, and if suffi
cient personal property cannot be found, then 
out of the real property belonging to him on 
the day when the judgment was docketed in 
the county, or at any time thereafter. 
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(2) If it is issued after the death of the 
Judgment debtor, and is against real or per
sonal property, it shall require the sheriff to 
satisfy the judgment, with interest, out of any 
property in the hands of the debtor's personal 
representatives, heirs, devisees, legatees, 
teI1Ants of real property, or_trusU!es as such. 



((3) If it is against the person of the judg
ment debtor, it shall require the sheriff to 
arrest such debtor ~d commit him to the jail 
of the county until he pays the judgment, with 
inte~(.31) is discharged according to law J 

fi 4 i~ is for the deli ve.ry of the possession 
of r~ or personal property, it shall require 
the sheriff to deliver the possession of the 
same, particularly describing it, to the party 
entitled thereto, and may, at the same time, 
require the sheriff to satisfy any costs, charg
es, damages, or rents and profits recovered by 
the same judgment, out of the personal pro
perty of the party against whom it was ren
dered, and the value of the property for which 
the judgment was recovered, to be specified 
therein, if a delivery thereof cannot be had; 
and if sufficient personal property cannot be 
found, then out of the real property, as provid
ed in subsection (1) of this section, and in that 
respect it is to be deemed an execution against 
property. 

2.3..310 mdemnity to sheriff or con• 
stable.. (1) Subject to subsections (2) and (3) of 
this section. whenever a writ o{attachment oa 
execution is delivered into the hands of any 
sheriff or coilStable. under which the personal 
crooerty of any person. firm or co~rat:ion is 
to be held or sold for the satisfaction of any 
judgment or eost.s of action or suit, if the sher· 
i!f or cons-..ab le has actual notice of any third
party claim to the personal property, or is in 
doubt as to ownership of the property, .or of 
encumbrancss thereon. or damage to the pro
perty held th.at may result by reason of its 
oerishable cha.?-3.c-...ar, such sheriff or constable 
ina:r req:me , che{§~,:iff oijJud~ent c:-editor 
eo file with t.~e s.nerif:r or constacle a good and 
sufficient bond, having the same qualliica
tions as a bail bond, indemnifying the sheriff 
or constable and his bondsmen against any 
loss or d.an-..age by ?"e.SSOn oi the illegality of 
any suc..'l holding or sale on execution, or by 
reason of damage to any oersonal proper.:y 
held under [ctac..-m1ent or1~xecution. which 
bond shall be in double the amount of the 
claim or judgment by which the per:sonal 
property is either held or to be sold. 

(2) At the request of the plaintiff t..~e 
sheriff may ac...""eot a bond less than double the 
amount of the j{idgment but in no event will 
the sheriff or constable approve a bond less 
than double che estimated. value of the proper· 
ty to be seized. 

(3) When the propert"'/ or the value of a 
third party interest exceeds t.he value of the 
judgment, the sheriff or constable may re
quire an indemnity bond of double the esti-

. mated value oi the property to be seized. 
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29.178 Post~xecution procedure; 
notice: contents; bank. trust company or 
savings and loan assodacon us g:imi~hee. 
(1) Following execution by the :;her: ff ofUinY 
\vrit pursuant to ORS 29.li0 or 29.175] ~ 
writ of execut:ion or execution of a 
writ of garnishment by any person, 
other, than a wage or salary garnish
ment, the sheriff or such oerson 
shall promptly mail or deliver th~ 
following to the noncorporate judgment 
debtor at his last-known address~ 

(a) A copy of the_ writ; 

(b) A copy of the certificate de
livered to the county clerk (pursuant 
to subsection (1) of ORS 29.170) _,SE. 
levy upon real erooertz, if any; 

(c) A copy of a notice of garnish
ment or the notice delivered pursuan·t 
tc (subsection (3) of ORS 29 .. 170 or] 
subsection (1) of ORS 29.175, if any; 
and 

(d) The notice described in subsection (2) 
of this Seetion. --. 

(2) The notice to the judgment debtor shull 
contain: 

( a) A statement that certain property of 
the judgment debtor has been or may have 
been levied upon: 

lb) If the sheriff has executed the \Vt'"lt by 
taking property into his custody, a li~t of d·.e 
property so taken; 

(cJ A list of all iJt"Operty ar.d funds di::
clared exempt und~r state or federal law; 

\ d) .~n explanation vf the · procedure by 
which the judgment debtor may clai~ an 
exemption; 

re) A statement :hut the forms r.ece:ss..1rv 
·· to claim an exer.:pticr:. are avail.:J.ble at fr.~ 
county cou.""thouse at no cost to che jud~1c::1t 
debtor; ar.ci 

(fl A statemen: ch:i.c if the judg::1enc debt
or has any questions, he should COn.::iUlt an 
attorney. 

ff 3) )l'ocwithstanding subsection t ll of thb 
section, if :i writ is served on a b:ink, tr~:. 
company or savings and loan ~socintion, :1~ 

garnishee, the sheriff sho.11 deliver the cop~t:!~ 
and notice required by subsection 11 l of this 
section to such garnishee. If t!-:e gar...ishec has 
property beionging to the judgment debrn:-. 
tne gn.rnh;hee shall prompc.ly m.i.il or deliver 
the copies and notice to the judgmam debtor. J 
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(( 4).-J (3) The sheriff or such oer
son may meet the requirements of 
subsection (1) of this section by 
mailing the documents to the la 
known address of the judgment dl or 
as provided by the judgment credi
to-r. The sheriff or such person may 
withhold execution of the w-rit until 
such address or a statement that the 
judgment creditor has no knowledge 
of the judgment debtor's last-known 
address is furnished by the judgment 
creditor. 



Section I II~ ORS SECTIONS SUPERSEDED 

The following ORS section·s are superseded by the Oregon Rul es 
of Civil Procedure. The Oregon Rules of Civil Procedure replace 
.the superseded ORS sections as the rules of pleading, practice, and 
procedure in those civil actions and courts where the Oregon Rules 
of Civil Procedure are made applicabl e by ORCP 1 A. 

ORS 

CHAPTER 17 

17.003, 17.705, 17.710, 17.720, 17.725, 77.730, 17.735, 17.740, 

17.745, 17.750, 17.755, 17.760, 17.765. 

CHAPTER 18 

18.010, 18.030, 18.040, 18.050, 18.060, 18.070, 18.080, 8. 090 ]' 

18.100, 18.1 10, 18. 15, 18.120, 18.125, 18.135, 18. 160. 

CHAPTER 20 

20.010, 20.020, 20.040 , 20.050, 20.055, 20.060, 20.1 70, 20.210 , 

20.230. 

CHAPTER 23 

23.020, 23.080 ~ 23.090, 23.740, 23.810, 23.820 1 23.830, 23.840, 

23.850, 23.860, 23.870, 23.880, 23.890, 23.900, 23.910, 23.920, 

23.930. 

CHAPTER 26 

26.010, 26.020, 26.030 , 26.040 , 26. 110, 26.120, 26. 130. 

CHAPTER 27 

27.010, 27.020, 27.030. 
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CHAPTER 29 

29.010, 29 ~020, 29.025, 29.030, 29.U35, 29.045, 29.050, 29 . 055 , 

29.060, 29 . 065, 29.070, 29 . 075, 29. 080, 29_. 085, 29. 090, 29 . 095, 

29. 11 o, 29 . 1 2 o , 29. 130, 29.140, 29.150, 29.160, 29.170, 29.180, 

29. 190, 29 . 200, 29.210, 29.220, 29.230, 29.240, 29.250, 29.260, 
_, . 

29.270, 29.280, 29.290, 29.300, 29.310, 29_.3~9, 29 . 330, 29 . 340 , 

29.350, 29.360, 29.370, 29.380, 29.390, 29.400, 29.410, 29 . 520, 

29.530, 29.540, 29 . 550, 29 . 560, 29.570, 29._.580, 29.590, 29.600, 

29.610, 29.620, 29.630, 29.640, 29.650, J9.660, 29 . 670, 29.680, 

29.~90, 29.700, 29.710, 29.720, 29.730, 29.740. 

CHAPTER 31 

31.010, 31.020, 31 . 030, 31~040. 

CHAPTER 32 

32.010, 32.020, 32.030, 32.040, 32.050, 32.060. 

CHAPTER 34 

34.820. 

CHAPTER 45 

45.050. 
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Section IV . RECOMMErmED StATUTORY AMErmMENT TO ORCP 

A ]ILL FOR AN ACT 

Relating to administrative procedures of state agencies; amending 

ORS 311. 705. 

Be It Enacted by the People of the State of Oregon: 

Section 1. ORC.P_ 7 D. __ (4)(a)(i) is amended to read as follows: 

lows: 
a. (4)(a } Actions arising out af use of roads, highways, 

and streets; service by mail. 

D. (4}(a)(i} !n a·ny action arising out of any accident, 

col1ision, or liability in which-a motor v,ehic i e may be involved 

1Nhi 1e being operat~d upon the roads, highways, and streets of 

this state, any defendant 1.11ho operated such motor vehicle, or 

caused such motor vehicle to be operated on -the defendant's be

half, [may be served with summons by mail , except a defendant 

whic:i is a foreign ·corporation maintaining an attarr.ey i n fact 

11'4i thin this state. Service by ma i 1 sha 1T be made by ma i1 i ng 

to : (i) the address given by the defendant at the ti~e of the 

accident or coll i sion that is the subject of the action , and 

(ii) th_e most recent addrgss furnished tly the defendant t::i the 

.~dministrator of the Motor Vehicles Division, and (iii) any other 

address of tne def end ant known to the p.1 a inti ff, which might re

su1 t in actual notice] exceot a defendant which is a foreign 

coroor~tion maintainina a req-istere,j aaent 1,vithin tnis stat~, 

:11av be served wfth summons by sarvice ucon the Qeoartrr:ent of 
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Motor \/ehicles and mai1ina a cooy of the summons and comclaint 

to the defendant. 

D. ( 4) _(a) (ii) Summons may be served by 1 ea vi na one cocy 

of the summons and como1aint 'Hith a fe~ of S2.00 in the hands 

of the Administrator of the Motor l/ehic1es Di'lision or in the 

Administrator's office or at anyoffica the Administrat~r author

izes to acceot summons~ The o1aintiff shall, as soon as reason

ably possible, cause to be mailed a true copy of the summons and 

com~l ai nt to the defendant at the address given by the defepdant . 

at the time of .t.he accident or co11ision that is the subject of 

the action, and the most recent address furnished oy the def.sn

dant to the Admirtistratbr of the Motor Vehicles Division, and anv 

other address of the defendant known to the oi a inti ff, 'Nhi cli 

mi ciht resu1 t in actua 1 notice. Far ourooses of comouti no anv 

period of time orescribe<i or allawe-d under these rules, service 

under this caraoraoh shall be comciet~ uoon such mailina. 

a. (4.) (a)(iii) lhe fee of S2.00 oaid by the plaintiff to 

the Admin·i stratar of the Motor 1/ehic1 es Oivi sian sha 11 be taxed 

as ~art of the costs if o1 a inti ff oreva i1 s in the acti en. Tiie 

Administrator of the Motor l/ehic1es Division sha11 ka~o a record 

of a 11 · such summonses which sha l1 shew the. qay of service. 

Sec ti on 2. This amendment sha 1 l be, e_ff.ecti ve· January 1 , 

1982. 
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