NOTICE
T0: NEWS MEDIA
OREGON STATE BAR BULLETIN
FROM: COUNCIL ON COURT PROCEDURES

University of Oregon Law Center
Eugene, Oregon 97403

The next meeting of the COUNCIL ON COURT PROCEDURES will be
held Saturday, December 13, 1980, at 9:30 a.m., in Judge Dale's
Courtroom, Multnomah County Courthouse, Portland, Oregon.

At that time, the Council will discuss and hear suggestions

regarding proposed Oregon rules of civil procedure.

11-28-80



AGENDA

COUNCIL ON COURT PROCEDURES
9:30 a.m., Saturday, Dec. 13, 1980
Judge Dale's Courtroom
Multnomah County Courthouse

Portland, Oregon

Proposed changes in draft of September 6, 1980
Promulgation of amendments qnd rules
Recommendation of effective date
Errors and omissions committee
Future meeting schedule - coverage of legislative review
Approval of minutes of meeting held 11-22-80

NEW BUSINESS



COUNCIL ON COURT PROCEDURES
Minutes of Meeting Held December 13, 1980
Judge Dale's Courtroom
Multnomah County Courthouse

Portland, Oregon

Present: Darst B. Atherly Donald W. McEwen
John Buttler Charles P.A. Paulson
John M. Copenhaver Frank H. Pozzi
Austin W. Crowe, Jr. Robert W. Redding
William M. Dale Yal D. Sloper
Garr M. King James C. Tait
William L. Jackson Wendell H. Tompkins
Laird C. Kirkpatrick David R. Vandenberg, dJr.
Harriet R. Krauss Lyle C. Velure
Berkeley Lent William W. Wells

Absent: Carl Burnham, dJr. Wendell E. Gronso

Anthony L. Casciato

The meeting was called to order by Chairman Don McEwen at 9:35 a.m.
The Council proceeded to discuss and act upon proposed revisions of the
September 6, 1980, tentative draft of rules and amendments.

1. Amendment to Rule 54 E. Darst Atherly moved, seconded by
Austin Crowe, that ORCP 54 E. be amended to read as follows:

"E. Compromise; effect of acceptance or rejection.
Except as provided in ORS 17.065 through 17.085, the party
against whom a claim is asserted may, at any time [before]
up to three days prior to trial, serve upon the party as-
serting the claim an offer to allow judgment to be given
against the party making the offer for the sum, or the
property, or to the effect therein specified. If the
party asserting the claim accepts the offer, the party
asserting the claim or such party's attorney shall endorse
such acceptance thereon, and file the same with the clerk
before trial, and within three days from the time it was
served upon such party asserting the claim; and thereupon
judgment shall be given accordingly, as [in case of a con-
fession] a stipulated judgment. Unless agreed upon by the
parties, costs, disbursements, and attorney fees shall be
entered as part of such judgment as provided in Rule 68. If
the offer is not accepted and filed within the time pre-
scribed, it shall be deemed withdrawn, and shall not be
given in evidence on the trial; and if the party asserting
the claim fails to obtain a more favorable judgment, the
party asserting the claim shall not recover costs, disburse-
ments, and attorney fees incurred after the date of the
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offer, but the party against whom the claim was asserted
shall recover of the party asserting the claim costs and
disbursements from the time of the service of the offer."

The motion passed unanimously.
2. Proposed Rule 65 E.(3)(a). The Council again discussed the

weight of findings of fact by referees in 65 E.{3){a). No change was
suggested in the proposed draft.

3. Proposed Rule 67. Frank Pozzi moved, seconded by James Tait,
to delete the second sentence of proposed Rule 67 B. and to add the fol-
lowing section to proposed Rule 67:

"G. Judgment on portion of claim exceeding counter-
claim. The court may direct entry of a final judgment
as to that portion of any claim, which exceeds a counter-
claim asserted by the party or parties against whom the
judgment is entered, if such party or parties have admit-
ted the claim and asserted a counterclaim amounting to
less than the claim."

The motion passed unanimously.

4. Proposed Rule 67 E.(1). The Council discussed the second
sentence of 67 E.(1) which could be interpreted to mean that if a
partner or member of an association is served as the person receiving
summons for the parthership or association, that partner or member
also is personally 1iable. It was pointed out that the sentence was
unnecessary because ORCP 28 would allow joinder of an individual partner
or association member if such party were also liable under the substan-
tive law; in such case, the individual would have to be named as such
and served with a separate summons directed to him, even if he also was
served with the entity summons. Laird Kirkpatrick moved, seconded by
Judge Dale, to delete the sentence. The motion passed unanimously.

5. Proposed Rule 67 F.{(1). Austin Crowe moved, seconded by lLaird
K1rkpatr1ck to adopt the following suggested change in the last
sentence of subsection 67 F.(1):

"If the stipulation provides for attorney fees,
costs, and disbursements, they may be entered [pursu-
ant to Rule 68] as part of the judgment according to
the stipulation.™

The motion passed unanimously.

6. Proposed Rule 67 F.(2). Judge Sioper moved, seconded by Don
McEwen, to adopt the following proposed revision of 67 F.(2) to make
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it clear that attorneys may sign a stipulation:

"F.(2) Filing; assent in open court. The stipulation
for judgment may be in a writing signed by the parties,
their attorneys or authorized representatives, which
writing shall be filed in accordance with Rule 9. The
stipulation may be subjoined or appended to, and part of,
a proposed form of judgment. If not in writing, the
stipulation shall be assented to by all parties thereto
in open court."

The motion passed unanimously.

7. Proposed Rule 68 B. James Tait moved, seconded by Laird Kirkpatrick,
to adopt the following proposed revision in the first sentence of 68 B.:

"B. Allowance of costs and disbursements. In any
action, costs and disbursements shall be allowed to the
prevailing party, unless these rules or other rule or
statute direct that in the particular case costs shall
not be allowed to the prevailing party or shall be al-
Towed to some other party, or unless the court otherwise
directs."

The motion passed unanimously.

8. Proposed Rule 68 C.{2). Charles Paulson moved, seconded by Frank
Pozzi, to adopt the proposed change in 68 C.{(2) by deleting the second to
the last sentence which reads as follows:

"The party against whom the award of attorney fees is
sought may admit liability for attorney fees under Rule
45 or may affirmatively admit Tiability."

The motion passed unanimously.

9. Proposed Rule 70 B.(1) and Rule 63 E. The Council discussed the
proposal that would require clerks to send a notice of the date of entry
of judgment only, and not a copy of the judgment, to the attorneys of record.
Darst Atherly moved, seconded by Judge Wells, to eliminate the obligation
of the clerk to send a notice and a copy of the judgment and to eliminate
Rule 63 E. entirely. The motion failed with the following voting for the
motion: Darst Atherly, Judge Copenhaver, Austin Crowe, Don McEwen, Judge
Redding, Judge Tompkins, David Vandenberg, Lyle Velure, and Judge Wells.

Judge Dale moved, seconded by Judge Lent, to adopt the proposed
change in 70 B.(1) changing the obligation of the clerk to include only
mailing notice of the date of entry of the judgment and not mailing a copy
of the judgment. The motion passed unanimously.
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10. Since there were members of the bar present who wished to be
heard, and there being no objection, the Council received comments from
Clarence R. Wicks, Manley Strayer, and Richard A. Franzke, all of Portland.
Messrs. Wicks, Strayer, and Franzke all favored retention of third party
practice.

Garr King moved, seconded by Laird Kirkpatrick, to reconsider the
motion passed at the November 22, 1980, meeting which eliminated third
party practice. The Council discussed the matter at length. The motion
to reconsider passed with Judge Copenhaver, Charles Paulson, Frank Pozzi,
Judge Sloper, Judge Tompkins, David Vandenberg, and Lyle Velure voting
against the motion. Judge Wells abstained from voting.

11. Proposed Rule 71 B.{1). Austin Crowe moved, seconded by
Charles Paulson, to add the following sentence to proposed Rule 71 B.(1):

"A motion for reasons (a), (b), and (c) shall be
accompanied by a pleading or motion under Rule 21 A.
which contains an assertion of a claim or defense.”

12. Proposed Rule 73. Darst Atherly moved, seconded by Judge
Jackson, to adopt proposed Rule 73, JUDGMENTS BY CONFESSION. The motion

passed unanimously.

13. Proposed Rule 84 D.(3)(b). James Tait moved, seconded by
Austin Crowe, to adopt the proposed change in 84 D.(3)(b) making a uni-
form time of five days for garnishees to respond. The motion passed
unanimously.

14, Rule 39 F. Austin Crowe moved, seconded by Frank Pozzi,
to adopt the proposed amendment. in ORCP 39 F. which would require sub-
mission of a deposition to the witnesss for examination and change only
upon request of a party or witness. The motion passed unanimously.

15. Rule 7 D.(2)(c). Judge Jackson moved, seconded by Judge
Wells, to adopt the suggested amendment to Rule 7 D.(2)(c) "to require
a subsequent mailing to either defendant's place of abode, his place
of business, or such other place under circumstances that is most
reasonably calculated to apprise the defendant of the existence and
pendency of the action." The motion passed unanimously.

16. Proposed Rule 68 C.(6). Judge Jackson moved, seconded by
James Tait, to adopt the following change in proposed Rule 68 C.(6):

"C.(6) Avoidance of multiple collection of costs,
disbursements, and attorney fees.

C.(6)(a) Separate judgments for separate claims.
Where separate, final judgments are granted in one
action for separate claims, pursuant to Rule &7 B.,
the court shall take such steps as necessary to avoid
the multiple taxation of the same costs, attorney fees,
and disbursements in more than one such judgment.
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C.(6)(b) Separate judgments for the same claim.
When there are separate judgments entered for one
claim (where separate actions are brought for the
same claim against several parties who might have been
joined as parties in the same action, or where pursuant
to Rule 67 B. separate final judgments are entered
against several parties for the same claim), costs,
attorney fees, and disbursements may be entered in each
such judgment as provided in this rule, but satisfaction
of one such judgment shall bar recovery of costs, attor-
ney fees, or disbursements included in all other judg-
ments.,"

The motion passed unanimously.

17. Proposed Rule 71 B.(2). Judge Dale moved, seconded by
James(T3it, to adopt the following proposed change in proposed Rule
71 B.{2):

"B.(2) When appeal pending. With leave of the
appellate court, and subject to the time Timitations
of subsection {1) of this section, a motion under
this section may be filed with the trial court dur-
ing the time an appeal from a judgment is pending
before an appellate court, but no relief may be
granted by the trial court during the pendency of an
appeal. Leave to make the motion need not be ob-
tained from any appellate court, except during such
time as an appeal from the judgment is actually pend-
ing before such court."

The motion passed unanimously.

18. Proposed Rule 80 D.(3) and E. James Tait moved, seconded
by Frank Pozzi, to adopt the following changes in 80 D.(3)} and E.:

"D.(3) Shall set a time within which creditors
and claimants shall file their claims or be barred
when a general receiver is appointed to liquidate
and wind up afffairs; and"

"E. Notice to persons interested in receiver-
ship. A general receiver appointed to liquidate
and wind up affairs shall under the direction of the
court, give notice to the creditors of the corpora-
tion, of the partnership or association, or of the
individual, in such manner as the court may direct,
requiring such creditors to file their claims, duly
verified, with the receiver, the receiver's attorney,
or the clerk of the court, within such time as the
court directs."
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19. Rule 7 D.(3)(g). Frank Pozzi moved, seconded by Charles
Paulson, to change the proposed amendment to ORCP 7 by the addition of
language which had been submitted by the 0SB Admiralty Law Committee.
The revision would be as follows:

"D.(3)(g) Vessel owners and charterers. Upon any
foreign steamship owner or steamship charterer, by
personal service upon a vessel master in such owner's
or charterer's employment or any agent authorized by
such owner or charterer to provide services to a
vessel calling at a port in the State of Oregon, or
a port in the State of Washington on that portion of
the Columbia River forming a common boundary with
Oregon."

The motion passed unanimously.

The Council discussed a letter received from Martha L. Walters
regarding a procedure for resolving conflicts in trial settings recom-
mended by the Judicial Administration Committee of the 0SB but decided
this should be a matter for consideration during the 1981-83 biennium.

The Council discussed whether or not to include mailing summons
to the Tiability insurance carrier as well as to the defendant in cases
under Rule 7 D.{4)(a)(i)} but decided to take no further action.

The minutes of the meeting held November 22, 1980, were unani-
mously approved. It was noted that a typographical error in the vote
relating to third party practice would be changed from 18 for and 6 against
to 12 for and 6 ‘against.

Justice Lent moved, seconded by Laird Kirkpatrick, that the rules
of civil procedure, together with amendments to the ORCP, rules in ORS
sections, and proposed ORS sections superseded, set forth in the tentative
draft dated September 6, 1980, as modified by action of the Council at
the meetings held November 22, 1980, and December 13, 1980, be promul-
gated by the Council and submitted to the legislature before the commence-
ment of the legislative session. The motion passed unanimously.

Justice Lent moved, seconded by Laird Kirkpatrick, that the Council
recommend to the legislature that January 1, 1982, be set as the effective
date for the new rules and amendments.

The Chairman appointed himself and Judge Dale as an errors and
omissions committee to review any last-minute problems arising with the
submission.

The Chairman stressed the importance of Council members being
available to testify before the Judiciary Committee during the legislative
session.
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The meeting was adjourned at 11:55 a.m.

Respectfully submitted,

Fredric R, Merrill
Executive Director

FRM:gh



MEMORANDUM December 18, 1980

TO: DARST ATHERLY
AUSTIN CROWE
JAMES TAIT
LYLE VELURE

RE: ORCP 54

Here is the way revised ORCP 54 E. will look in the draft
being submitted. If this does not reflect your understanding of

the action taken by the Council on December 13, call me at once.
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RULE 54
DISMISSAL CF ACTIONS[:]; COMPROMISE

E. Compromise; effect of acceptance or rejection. Except

as provided in ORS 17.065 through 17.085, the party against whom

a claim is asserted may, at any time [before] up to three days

prior to trial, serve upon the party asserting the claim an offer
to allow judgment to be given against the party making the offer
for the sum, or the property, or to the effect therein specified.
If the party asserting the claim accepts the offer, the party
asserting the claim or such party's attorney shall endorse such
acceptance thereon, and file the same with the clerk before trial,
and within three days from the time it was served upon such party
asserting the claim; and thereupon judgment shall be given

accordingly, as [in case of a confession] a stipulated judgment.

Uniess agreed upon by the parties, costs, disbursements, and at-
torney fees shall be.entered as part of such judgment as provided
in Rule 68. If the offer is not accepted and filed within the
time prescribed, it shall be deemed withdrawn, and shall not be
given in evidence on the trial; and if the party asserting the
claim fails to obtain a more favorable judgment, the party assert-
ing the claim shall not recover costs, disbursements, and attorney
fees incurred after the date of the offer, but the party against
whom the claim was asserted shall recover of the party asserting
the claim costs and disbursements from the time of the service of

the offer.



JOHNSON, HARRANG, SWANSON & LONG
ATTORMNEYS AND COUNSELQRS AT LAW
400 SOUTH PARK BUILDING
JAMES P. HARRANG

ASTHUR £ JOHKSCN 101 EAST BROADWAY
LESLIE M. SWANSON. JR. EUGENE, OREGON 97401
SBMES W BORTH (503) 485.0220
STANTON F. LONG

JOHN €. WATKINSON

JOHN L. FRANKLIN

JOHN B. ARNOLD '

DONALD R. LAIRD

JOYCE HOLMES BENJAMIN

BARRY RUBENSTEIN

R. SCOTT PALMER November 25, 1980
MARTHA LEE WALTERS

MICHAEL L. WILLIAMS

TIMOTHY J. SERCOMBE

JOEL S. KAPLAN

A. KEITH MARTIN

Mr. Fred Merrill

Council on Court Procedures
251 Law Center

University of Oregon
Eugene, OR 97403

Dear Fred:

H. V. JOHNSON (1893-1873)
HAROLD V. JOHNSON {1820-1978)

ORVAL ETTER
OF COUNSEL

As you may know, at the 1980 Annual Meeting the Judicial
Administration Committee recommended, and the Annual Meeting
approved, a procedure for resolving convlicts in trial settings.
This procedure is attached as Exhibit A. It was recommended

that this procedure be adhered to by all Oregon
federal courts and, if necessary or appropriate
be amended to incorporate the procedure.

state and
, court rules

Although I do not believe that your group had anticipated

adopting a rule such as this, I thought I would

submit it to

you for future consideration. We do not know, at this

time, how many of the circuits will adopt this rule as part

of their local rules and whether, without adoption by all
circuits, we will succeed in resolving these conflicts. I
would be glad to keep you, or any other person on the council
who 1s interested, advised of our progress. Please also let me

know if you believe the Judicial Administration

Committee may

be of benefit to you or the council in any other manner.

Sincerely,

Al —

Martha L. Walters

MLW:og
Enclosure

/5



EX4IRIT A

When an attorney tesnonds to a trial notice with a
clain of a3 conflict with a3 case set in another county or court,
the setéinq court will defer to the case first qiven a trial
date, unless the.second case set should be tried first because
of age or other soecial circumstances and this preference is

resolved with the other court involved.

&y



CIRCUIT COURT OF OREGON
FOURTH JUDICIAL DISTRICT
MULTNOMAH COUNTY COURTHOUSE
D2 5. W. 4TH AVENUE
PORTLAND, OREGON S7204

November 26, 1980

CHARLES S. CROOKHAM COURTROOM 208
PRESIDING JUDGE [503) 248-5198

professor Fredric R. Merrill
Executive Director

Council on Court Procedures
School of Law

University of Oregon

Eugene, Oregon, 97403

Dear Fred:

Thank you for the materials you forwarded to me re-
lative to purported changes and amendments to the Rules of
Civil Procedure. I am attempting to digest them and if I have
any comments I will communicate them to you.

In the meantime there are a couple of matters that
you may wish to consider.

1. Rule 21A: It says in the latter part if, on a
motion to dismiss asserting defenses 1 through 7, etc. and
then allows the record to be supplemented by affidavits or
other evidence.

The two grounds not included are failure to state ulti-
mate facts sufficient to constitute a claim (8) and (92) that the
pleading shows the action is not commenced within the time
limited by statute. I have no particular quarrel with leaving
8 out of those where the record can be supplemented, but I
clearly think 9 should be included. If it is possible to ter-
minate a case early because of failure to satisfy the Statute
of Limitations, it is in the bhest interest of everyone to do so.
The losing party has the chance of the cheapest possible appeal
and the defendants obviously saves money if the case is terminated
early. Is there any reason why the record should not be supple-
mented in the cases statute of limitation? I am not aware of
why the Council did this but I suggest to you that it may wish
to re-examine the matter.

2. Rule 52 -~ "Postponement of Cases." You may wish to
look at Spaulding vs. McCaige, 47 Or App 129(1980), where




Professor Fredric R. Merrill
School of Law

University of Oregon

Eugene, Oregon, 97403

Page Two

Judge Schwabe notes a potential conflict between ORS 17.040
as replaced by ORCP Rule 52, and ORS 20.110. In view of the
broad language of ORCP Rule 52 I suggest that ORS 20.110 be
repealed.

3. As I go over the Rules another matter comes to my
attention that is relative to Rule 53 - "Consolidation.”
The rule suggests that consolidation can only be done on motion
of either party. Why should not the court be given an option
to order consolidation on its own motion. The time has past
when we can afford the luxury of a proliferation of trials
where the same basic question of liability exists. I say this
especially in regard to multiple injuries out of the same ac-
cident. It has been my practice for some time to order consoli-
dation as an inherent power and no one has challenged me or one
of the parties has made the motion following my suggestion and
the record is clear.

I would appreciate your thoughts on these suggestions.
If T have any more I will forward them to you.

Kindest personal regards.
Very Bryly yours,
CHarTes S. Crookham
residing Judge

/

CsSC/rmc
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December 1, 1980

Honorable Charles 5. Crookham
Presiding Judge

Circuit Court of Oregon
Courtroom 208

Multnomah County Courthouse
1021 S.W. 4th Avenue
Portland, OR 97204

Dear Judge Crookham:
Thank you for your letter of November 26, 1980.

In response to your comment on Rule 21 A., my memory of the limita-
tion on supplementation of the record for defemses 21 A.(3) and (9 is that the
subcommittee on pleading felt that these defenses properly only went to the
face of the pleading and that if additional matter were submitted, the motion
should be handled under the summary judgment rule. Thus, for example, if the
statute of limitations defense does not appear on the face of the opponent's
pleading but can easily be established by uncontroverted facts, the correct
procedure is to make a motion for summary judgment and submit affidavits or
other material establishing the defense. Federal Rule 12(b), which provided
the pattern for Rule 21 A., provides that the supplementary material can be
submitted with a motion to dismiss for failure to state a claim, but in such
case the motion shall be treated as a motion for summary judgment.

The pleading subcommittee did not includé this language because it
was felt that this properly is a summary judgment motion and should be clearly
identified as such rather than labelled as a motion to dismiss. If there is
any confusion on this matter, however, it might be better to use the conversion
language from the federal rule.

Thank you for the reference to Spaulding vs. McCaige. We have picked
this up and you will notice that there is an amendment on page 127 of the
September 6, 1980, draft designed to specifically cover the situation, and
ORS 20.110 is included in the list of statutes superseded by the new rules
and amendments.

T O PR S, o ORRE o i



Honorable Charles S. Croockham -2 - December 1, 1980

I personally agree with your comments relating to consolidation
on the judge's own motion. I am afraid this has been rather thoroughly
"chewed" over by the Council. The original draft of Rule 53 which I submit-
ted would have allowed both consclidation and separate trials upon the
judge's own motion. This received substantial critical commentary from the
Bar and finally a Council compromise by allowing separate trials but not
consclidation upon the court's own motion. I believe that they felt the
results of consolidation upon the parties were sufficiently serious that
they did not wish to have this happen if no party requested it.

1f you wish to have me submit the amendment to Rule 21 A. to allow
supplementary material or the amendment to Rule 53 to allow consolidation
upon the court's own motion to the Council at the next meeting on December 13,
please let me know and I will do so.

Very truly yours,

Fredric R. Merrill
Executive Director, COUNCIL OK
COURT PROCEDURES

FEM:gh



ALTON JOHN BASSETT. SR.

ATTORNEY AT LAW
218 MOHAWX BUILDING
222 S. W. MORRISQN STREET
PORTLAND, OREGON 897204
TELEFHONE (B0O3) 227-7178&

November 26, 1980

Fredric R. Merrill
Executive Director
University of Oregon
School of Law
Eugene, Oregon 97403

Dear Mr. Merrill:
Jackie in the library told me you might be able to
furnish whatever was said by the ORCP Committee when they

tried to abolish General Denials.

Judge Casciato told me that there was some comment
by the Committee.

T am willing to pay. You probably know that our judges
have various views on the subject.

I learned years ago that some states never permitted
general denials. I also learned what law I know in Eugene.
Took pleadings from Sam Bass Warner who wrote our text.

Sincerely,

e Ry
\

Alton John Bassett

AJB:bg



pleading and joinder area and the balance of these rules use the word,
claim, rather than cause of action: retaining cause of action here would
be confusing and is unnecessary. It is the reference to pleading ultimate
facts that will retain the present level of specificity in pleading. -

0f the jurisdictions with modern pleading rules, only three do not uti-
lize to the federal description of pleading (Texas, Michigan and Florida).
Texas and Michigan retain the use of cause of action. . The language of this
rule is adapted from Florida Rule 1.110 (b) (2), “A short and plain state-
ment of the ultimate facts showing that the pleader is entitled to relief'.
The Oregon courts have developed the required level of pleading specificity
through a series of cases distinguishing ultimate facts from evidentiary
facts and conclusions of law, and this rule would retain the existing
court-defined level of specifity.

Sebsection (2) is based on existing ORS 16.210 (c). The last sentence
was added. The wbrd, plaintiff, will be changed to party to conform to the
broader scope of the rule.

RULE H

This rule governs all responsive pleadings. The language is that of
Federal Rule 8 (b) through (d), slightly modified to fit Oregon practice.
Except as pointed out below, it is consistent with existing Oregon practice.

(1) The only substantial change here would be the last clause of the
last sentence which authorizes a general denial only when a pleader truly
intends to controvert all allegations in an opponent's pleading. Since few

cases would arise when a pleader would truly be able to deny absolutely all



allegations in a pleading, the general denial would be rarely used. (Note
there is a typographical error in the draft -~ it should read obligations

in Rule F instead of Rule J). Existing Oregon practice sanctions use of

the general denial, but this is inconsistent with the fact pleading objective
of sharpening issues through pleading.

(2) This does not change any existing burden of pleading in Oregon but
spells out some common situations of affirmative defenses. ORS 16.290 simply
requires affirmative statement of new matter without any specific illustra-
tions. The list of items is not exclusive; for any potential defense not
listed, the pleader must decide if this is "any other matter constituting
an avoidance or affirmative defense'. The defenses listed under the federal
rule were modified by addition of "comparative negligence" and "unconstitution-
ality" which are the subject of existing Oregon cases. There also are Oregon
cases on estoppel, failure of consideration, release, res judicata and statute
of limitations. Assumption of risk, contributory negligence and fellow servant
have generally been replaced in Oregon, but could arise in an occasional case
and were not deleted.

(3) Except for the situation where no reply is required, this is the existing

rule.

RULE I

Most of these special pleading rules are taken directly from the Oregon
statutes; with the exceptions of Sections (6) and (9), similar provisions
exist in most other states.

(1) This is Utah Rule 9{c). It ig identical to ORS 16.480 except that



School of Lan
LNIVERSITY OF QRPGON

Fusone, Orezer, 74303

Ai13 ffh-38 47

December 12, 1980

Mr. Alton John Bassett
Attorney at Law

218 Mohawk Building

222 S.W. Morrison Street
Portland, OR 97204

Dear Mr. Bassett:

The Oregon Council on Court Procedures did not try to abolish
general denials as such. They merely required that a party filing a
general denial controvert in good faith all of the allegations in
the plaintiff's complaint. Enclosed is a copy of a portion of the
report of the pleading subcommittee relating to ORCP 19 A., which is
the rule Timiting the general denial (it is referred to as Rule H.(1)
in the report because the final numbering system had not been developed
for the ORCP at the time the report was written). I would also point
out that the exact language used is taken from Federal Rule 8.

Very truly yours,

Fredric R. Merrill
Executive Director, COUNCIL ON
COURT PROCEDURES

FRM:gh
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LAW DOFFICES

McMENAMIN, JOSEPH, HERRELL & BABENER
MORGAN PARK BLUILDING

72 5.W. ALDER STREET
ROBERT W. MCMENAMIN TELEPHONE
THEMAS: £ SOSERH IR, PorTLAND, OREGDODN 87205 e et

STEPHEN 8. HERRELL

JEFFREY A. BABENER December 8, 1980
S. WARD GREENE

ELIZABETH L. PERRIS

DUNBAR S. CARPENTER

KEITH BLOCK

MARJORIE ANNE SPEIRS

HOWEN BLAIR, JR.

Council on Court Procedures
University of Oregon

School of Law

Eugene, Oregon 97403

TO WHOM IT MAY CONCERN:

I urge the Council not to eliminate the procedure
for the entry of confessions of judgment without action.
Confessions of judgment presently are used to liquidate the
amount of a claim when a debtor has no defense but needs
additional time to pay his debt. The procedure enables a
creditor to have some assurance that he will not be forced
to suffer the delay of litigating the amount of the claim
after granting the debtor additional time within which
to pay.

To abolish the confession of judgment without
action will be to force creditors to incur the expense
of filing suit in virtually every case. Debtors, who might
need 90 days to raise the money, will be forced to appear
and "defend" simply to obtain additional time. Even
promissory notes may be denied, requiring summary judgment
motions. The result, I submit, is much worse for the debtor
and the creditor.

If confessions of judgment are being abused, the
Council should focus any changes on those abuses. Perhaps
confessions of judgment should not be allowed in consumer
transactions? In a commercial collection, the confession of
judgment without action is an important tool.

I sincerely believe that abolishing the confession

of judgment without action will increase needless litigation
and consequent expense to both plaintiffs and defendants.

Veré{fjulk vadrs,
(] ard Greehe
SWG:cl

¢cc: Members of the Council



FREDRICKSON, WEISENSEE & COX
ATTORNEYS AT LAW
FLOYD A FREDRICKSON

(LOYD W. WEISENSEE
EUGENE D. COX December 10 r 1980
PETER C. McCORD

JCHN DUDREY
JAY M. FOUNTAIN

FRANK YIZZINI

Frederic R. Merrill, Esq.
School of Law

University of Oregon
Eugene, Oregon 97403

Re: Serving Copy of Default Judgment on

Defendant

513 MORGAN BUILDING
720 5. W, WASHINGTOMN STREET
PORTLAND. OREGON $7205
503-223-7245

WENDELL GRAY
OF COUNSEL

Dear Fred:

Please thank the Council for considering my comments
on ORCP 7D.(3). I met with Paul Daigle, John Brooke, and

Carl Neil and we hashed out a consensus proposal.

I note in the minutes of the meeting of November 22

that default is presently before the Council.

I think that a copy of the default judgment should be
served on the defendant in default the same as a defendant who
has appeared. Thus, ORS 18.030 or its ORCP egquivalent should
be amended to delete "xxx who is not in default xxx".

My suggestion is based on a situation involving a
client of ours. The client was served with the summons and com-
plaint and instructed house counsel to negotiate a settlement.
The house counsel and plaintiff's counsel entered into negotia-
tions and the matter was resolved and memorialized in a letter.
Shortly after the agreement, plaintiff's counsel had a default
judgment entered without advising the defendant or house counsel

of his intention to do so.

Plaintiff did not attempt to execute and the defendant
found out about the judgment more than one (1) year after the
entry of the judgment when he wanted to borrow some money using
his home as collateral. The default judgment turned up on the
preliminary title report. Plaintiff's counsel claimed that the
provisions of ORS 18.160 precluded defendant from seeking relief
from the overreaching; fortunately, Judge Bradshaw saw things

differently.



Frederic R. Merrill, Esq.
December 10, 1980
Page Two

If the clerk had been required to mail a copy of the
default judgment to the defendant the defendant could have
promptly objected to the judgment.

There does not appear to be any reason why a copy of
a default judgment cannot be mailed by the clerk to the defen-
dant at the address shown on the return of summons or the rules
could provide that the plaintiff must file proof of service by
mail of a copy of the judgment within a short period, say 10
days, of its entry.

If my suggestion is already incorporated in the pro-
posals, please note my support.

Very truly yours,

Lloyd W. Weigensee
LWW/bsw

cc: Honorable William Dale



School of Law
'NIVERSITY OF QREGON
Eugene, Oregen 97404

I3/686-383;

December 22, 1980

Mr. Lloyd W. Weisensee
FREDRICKSON, WEISENSEE & COX
Attorneys at Law

510 Morgan Bullding

720 S.W. Washington Street
Portland, OR 97205

Dear Lloyd:

I am sorry that your letter of December 10, 1980, did not reach
us until after December 13, 1980, which was the date of the Counci]
meeting at which action was taken to promulgate the rules for this hien-
nium.

The change to 7 D.(3)(g) recommended by you, Neil, Brooke, and
Daigle was accepted. I am enclosing a copy of the provision as it is
being submitted to the legislature.

I am also enclosing a copy of new Rule 70 B.(1) which will be
replacing ORS 18.030. You will note the notice requirement is changed
from mailing a copy of the judgment to a notice of entry of judgment,
but the exception for parties in default is retained. There is an
errors and omissions committee which can make Tast minute changes. I
am sending a copy of your letter to them. 1 doubt if they would still
be able to do this without Council approval. The legislature will be
receiving the proposed rules, and you could raise the point with them.
We could also put this on the agenda for the next biennium.

Very truly yours,

Fredric R. Merrill
Executive Diractor, COUNCIL ON
COURT PROCEDURES

FRM:gh

cc: Mr. Donald W. McEwen
Hon. Wiltljam M. Pale

an el opportanity Zaflirmat: e action mretitntion



LANE COUNTY LEGAL AID SERVICE, INC.
' AREA CODE 503

1309 WILLAMETTE STREET 342.6056
EUGENE, OREGON 97401

RICHARD H. HART
XECUTIVE DIRECTOR

December 15, 1980

Fredric R. Merrill

Executive Director

Council on Court Procedures
University of Oregon School of Law
Eugene, OR 97403

Dear Fred:

On November 13, 1980, I wrote you concerning seven thoughts I
had about the proposed ORCP 65-85. I received your letter of
November 18, 1980, saying that the Council would be considering
my points.

I would like to follow up on one of those points ~ #5, regarding
elimination of ORS 29.178 for post-judgment executions (I don't
care as strongly what the Council does with pre-judgment executions,
since Legal Aid programs rarely, if ever, see them) by proposed
Rule 81B. Michael Taylor tells me that the minutes of the

last Council meeting are inconclusive on this point. Can you

tell me whether the Council will preserve ORS 29.178 for post-
judgment exeuctions?

Thanks.

Sincerely,

John H. Van Landingham
Attorney at Law

JHV: kijz






RULE 68. Page 17.

C.{1)(b)

Deleted "from events" between "arising" and "prior."”

RULE 68. Page 19.

c.(4){a)

C.(4)(a)(1)

C.(4)(a)(ii)

C.(4)(a)(ii1)

Deleted first sentence: "Costs shall be entered as
part of a judgment by the clerk of court or person
exercising the duties of that office.”

Inserted "costs" between "fees" and "and" in the
first line.

Added "costs" after "fees" at the end of the second
Tine.

Inserted "if any" between "service" and "in" in the
second Tine.

THIS IS A NEW SUBPARAGRAPH.



court otherwise directs. If, under a special provision of these
rules or any other rule or statute, a party has a right to re-
cover costs, such party shall also have a right to recover dis-
bursements. If a party is awarded attorney fees, such party
shall not also recover the prevailing party fee authorized by
ORS 20.070.

C. Award of and entry of judgment for attorney fees,

costs, and disbursements.

C.(1) Application of this section to award of attorney

fees. Notwithstanding Rule 1 C. and the procedure provided in
any rule or statute permitting recovery of attorney fees in a
particular case, this section governs the pleading, proof, and
award of attorney fees, costs, and disbursements in all cases,
regardless of the source of the right to recovery of such fees,
except where:

C.{1)(a) Subsection (2) of ORS 105.405 or paragraph (h)
of subsection (1) of ORS 107.105 provide the substantive right
to such items; or

C.(1)(b) Such items are claimed as damages arising
prior to the action; or

C.(1)(c) Such items are granted by order, rather than
entered as part of a judgment.

C.{2) Asserting claim for attorney fees. A party

seeking attorney fees shall assert the right to recover such

fees by alleging the facts, statute, or rule which provides a

17



C.(4)(a) Entry by clerk. Attorney fees, costs, and dis-

bursements (whether the disbursement has been paid or not) shall
be entered as part of a judgment if the party claiming them:

C.(4)(a)(i) Serves, in accordance with Rule 9 B., a veri-
fied and detailed statement of the amount of attorney fees, costs,
and the disbursements upon all parties who are not in default for
failure to appear, not later than 10 days after the entry of the
Jjudgment; and

C.(4)(a){ii) Files the original statement and proof of
service, if any, in accordance with Rule 9 C., with the court.

C.(4)(a)(iii) For any default judgment where attorney fees
are included in the statement referred to in subparagraph (i)} of
this paragraph, such attorney fees shall not be entered as part of

the judgment unless approved by the court before such entry.

C.(4)(b) Objections. A party may object to the allow-
ance of attorney fees, costs, and disbursements or any part
thereof as part of a judgment by filing and serving written
objections to such statement, signed in accordance with
Rule 17, not later than 15 days after the service of the
statement of the amount of such items upon such party under
paragraph C.(4)(a). Objections shall be specific and may be
founded in law or in fact and shall be deemed controverted
without further pleading. Statements and objections may be
amended in accordance with Rule 23.

C.{4)(c) Review by the court; hearing. Upon service

and filing of timely objections, the court, without a jury, shall



RULE 69. Pages 24 and 25.

B.(3) OLD LANGUAGE:

No judgment by default shall be entered until the filing
of an affidavit by some competent person on the affiant's
own knowledge, setting forth facts showing that the
defendant is not a person in military service as defined
in Article 1 of the "Solidiers' and Sailors' Civil Relief
Act of 1940," as amended, except upon order of the court
in accordance with that Act.

NEW LANGUAGE:

As shown on Pages 24 and 25 attached.



of Oregon upon the party, or an agent, officer, director, or
partner of a party, against whom judgment is sought pursuant to
Rule 7 D.(3)(a)(i) or 7 D.(3)(b)(i).

The judgment entered by the clerk shall be for the amount
due as shown by the affidavit, and may include costs, disburse-
ments, and attorney fees entered pursuant to Rule 68.

B.(2) By the court. In all other cases, the party

seeking a judgment by default shall apply to the court therefor,
but no judgment by default shall be entered against an infant
or incompetent person unless they have a general guardian or
they are represented in the action by another representative

as provided in Rule 27. If the party against whom judgment by
default is sought has appeared in the action, such party (or,
if appearing by representative, such party's representative)
shall be served with written notice of the application for
judgment at least 10 days, unless shortened by the court, prior
to the hearing on such application. If, in order to enable the
court to enter judgment or to carry it into effect, it is
necessary to take an account or to determine the amount of
damages or to establish the truth of any averment by evidence
or to make an investigation of any other matter, the court may
conduct such hearing or make an order of reference or order
that issues be tried by a jury as it deems necessary and proper.
The court may determine the truth of any matter upon affidavits.

B.(3) Non-military affidavit required. No judgment by

default shall be entered until the filing of an affidavit

24



on behalf of the plaintiff, showing that affiant reasonably be-
lieves that the defendant is not a person in military service as
defined in Article 1 of the "Soldiers' and Sailors' Civil Relief
Act of 1940," as amended, except upon order of the court in ac-

cordance with that Act.

€. Plaintiffs, counterclaimants, cross-claimants. The

provisions of this rule apply whether the party entitled to the
Jjudgment by default is a plaintiff, a third-party plaintiff, or
a party who has pleaded a cross-claim or counterclaim. In all
cases a judgment by default is subject to the provisions of
Rule 67 B.

D. "Clerk" defined. Reference to "clerk” in this rule

shall incTude the clerk of court or any person performing the

duties of that aoffice.

COMMENT

This rule is a combination of ORS 18.080 and Federal

Rule 55. Under section 69 A. all defaults by a party against
whom judgment is sought would be covered by this rule. ORS
18.080 referred only to failure to answer. A failure to file
responsive pleading, or failure to appear and defend at trial,
or an ordered default under Rule 46, would be regulated by
this rule. Judgments of dismissal against a party seeking
judgment are regulated by Rule 54.

Section 69 B. regulates entry of judgment after default.
Subsection 69 B.(1) is more restrictive, in allowing entry
by the clerk, than was ORS 18.080(a). The requirements of
‘¢claim for a sum certain and jurisdiction based upon personal
service within the state were added. The rule was drafted to
avoid asking the clerk to make any decisions about the exis-
tence of jurisdiction or amount of the judgment.

In all other cases the court must order the entry of a
default judgment. Subsection 69 B.(2) is a modified form of

25



RULE 70. Page 27.

A. Deleted from the first sentence: ", except judgments
need not be set forth in a separate document if the
local rules of a court so provide."

Inserted the following sentence after "document":

“A default or stipulated judgment may have appended
or subjoined thereto such affidavits, certificates,
motions, stipulations, and exhibits as may be neces-
sary or proper in support of the entry thereof.”



RULE 70
FORM AND ENTRY OF JUDGMENT

A. Form. Every judgment shall be in writing plainly labelled
as a judgment and set forth in a separate document. A default or
stipulated judgment may have appended or subjoined thereto such
affidavits, certificates, motions, stipulations, and exhibits
as may be necessary or proper in support of the entry thereof. No
particular form of words is required, but every judgment shall
specify clearly the party or parties in whose favor it is given
and against whom it is given and the relief granted or other deter-
mination of the action. The judgment shall be signed by the court
or judge rendering such judgment, or in the case of judgment
entered pursuant to ORCP 69 B.(1) by the clerk.

B. Entry of judagments.

B.{1) Filing:; entry; notice. All judgments shall be filed

and shall be entered by the clerk. The clerk shall, on the date
judgment is entered, mail a [copy of the judgment and] notice of
the date of entry of the judgment to the attorneys of record, if
any, or to each party who is not in default for failure to ap-
pear, or if a party who is not in default for failure to appear
and does not have an attorney of record, to such party. The clerk
also shall make a note in the judgment docket of the mailing. In
the entry of all judgments, except a judgment by default under
Rule 69 B.(1), the clerk shall be subject to the direction of the
court. Entry of judgment shall not be delayed for taxing of costs,
disbursements, and attorney fees under Rule 68.

B.(2) Judgment effective upcn entry. Notwithstanding

27



RULE 72. Page 35.

. OLD LANGUAGE:

Stay of injunction in favor of state or municipality thereof.
The state, or any county or incorporated city, shall not be
required to furnish any bond or other security when a stay
is granted by authority of section A. of this rule in any
action to which it is a party or is responsible for payment
or performance of the judgment.

NEW LANGUAGE:

As shown on Page 35.



RULE 72
STAY OF PROCEEDINGS TO ENFORCE JUDGMENT

A. Immediate execution; discretionary stay. Execution or

other proceeding to enforce a judgment may issue immediately
upon the entry of the judgment, unless the court directing entry
of the judgment, in its discretion and on such conditions for the
security of the adverse party as are proper, otherwise directs.
No stay of proceedings to enforce judgment may be entered by the
court under this section after the notice of appeal has been
served and filed as provided in ORS 19.023 through 19.029 and
during the pendency of such appeal.

B. (Qther stays. This rule does not 1imit the right of a
party to a stay otherwise provided for by these rules or other
statute or rule.

C. Stay or injunction in favor of public body. The fed-

eral government, any of its public corporations or commissions,

the state, any of its public corporations or commissions, a county,
a municipal corporation, or other similar public body shall not

be required to furnish any bond or other security when a stay is
granted by authority of section A. of this rule in any action to
which it is a party or is responsible for payment or performance
of the judgment.

D. Stay of judgment as to multiple claims or multiple

parties. When a court has ordered a final judgment under the
conditions stated in Rule 67 B., the court may stay enforcement

of that judgment or judgments and may prescribe such conditions

35

(]



RULE 82.

A.(6)

Page 59.

OLD LANGUAGE IN LAST TWO LINES:

"a showing of good cause and on such terms as may be just
and equitable."

NEW LANGUAGE:

"an ex parte showing of good cause and on such terms as
may be just and equitable."

"



A.{(6) Modification of security requirements by court.

The court may waive, reduce, or 1imit any security or bond pro-
vided by these rules, or may authorize a non-corporate surety

bond or deposit in 1ieu of bond, or require other security, upon

an ex parte showing of good cause and on such terms as may be just

and equitable.

B. Security:; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the
giving of security by a party, and security is given in the
form of a bond or stipulation or other undertaking with one

or more sureties, each surety submits to the jurisdiction of
the court and jrrevocably appoints the clerk of the court as
such surety's agent upon whom any papers affecting the surety's
Tiability on the bond or undertaking may be served. Any
surety's 1iability may be enforced on motion without the neces-
sity of an independent action. The motion and such notice of
the moticn as the court prescribes may be served on the clerk
of the court, who shall forthwith mail copies to the sureties
if their addresses are known.

C. Aporoval by clerk. Except where approval by a judge

is otherwise required, the clerk is authorized to approve all
undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statute, rule, or order of the
court, where the same are executed by a corporate surety under

D.(2) of this rule.

58
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ORCP 7

D.(3)(b) (i)

Page 92

Inserted: "office of the registered agent or to the"
in sixth Tine

/3



served: by substituted service upon such registered agent, offi-
cer, director, general partner, or managing agent; or by personal
service on any clerk or agent of the corporation[,] or Timited
partnership[, or association] who may be found in the county
where the action is filed; or by mailing a copy of the summons

and complaint to the office of the registered agent or to the

last registered office of the corporationf,] or limited partner-
ship[, or association], if any, as shown by the records on file

in the office of the Corporation Commissioner or, if the corpora-
tion[,] or limited partnership[, or association] is not authorized
to transact business in this state at the time of the transaction,
event, or occurrence upon which the action is based occurred, to
the principal office or place of business of the corporation[,] or
limited partnership[. or association], and in any case to any
address the use of which the plaintiff knows or, on the basis of
reasonable inquiry, has reason to believe is most likely to result
in actual notice.

D.(3)(e) General partnerships. Upon any general part-

nership by personal service upon a partner or any agent author-

ized by appointment or law to receive service of summons for the

partnership.

D.(3)(f) Other unincorporated association subject to

suit under a common name. Upon any other unincorporated associa-

tion subject to suit under a common name by personal service

upon an officer, managing agent, or agent authorized by appoint-

ment or law to receive service of summons for the unincorporated

association.
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Change in ORCP 7 D.(4)(a){i) revised to statutory format for action by
Tegislature.

¥



A BILL FOR AN ACT

Relating to administrative procedures of state agencies; amending

ORS 311.705.
Be It Enacted by the People of the State of Oregon:

Section 1. ORCP 7 D.(4)}(a)(i) is amended to read as follows:

D.(4)(a) Actions arising out of use of roads, highways;

and streets; service by mail.

D.{4)(a) Actions arising out of use of roads, highways,

and streets; service by mail.

D.(4)(a)(i) In any action arising out of any accident,
collision, or ]iability.in which a motor vehicle may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicle, or
caused such motor vehicle to be operated on the defendant's be-
half, [may be served with summons by mail, except a defendant
which is a foreign corporation maintaining an attorney in fact
within this state. Service by mail shall be made by mailing
to: (i) the address given by the defendant at the time of the
accident or coilision that is the subject of the action, and
(11} the most recent address furnished by the defendant to the
Administrator of the Motor Vehicles Division, and (iii) any other
address of the defendant known to the piaintiff, which might re-

sult in actual notice] except a defendant which is a foreign

corporation maintiining a registered agent within this state,

may be served w'ih summons by service upon the Department of

{4



Motor Vehicles and mailing a copy of the summons and complaint

to the defendant.

D.(4){a)(ii) Summons may be served by leaving one copy

of the summons and complaint with a fee of $2.00 in the hands

of the Administrator of the Motor Vehiclies Division or in the

Administrator's office or at any office the Administrator author-

izes to accept summons. The plaintiff shall, as soon as reason-

ably possible, cause to be mailed a true copy of the summons and

complaint to the defendant at the address given by the defendant

at the time of the accident or collision that is the subject of

the action, and the most recent address furnished by the defen-

dant to the Administrator of the Motor Vehicles Division, and any

other address of the defendant known to the plaintiff, which

might result in actual notice. For purposes of computing any

period of time prescribed or allowed under these rules, service

under this paragraph shail be complete upon such mailing.

D.(4){a)(iii) The fee of $2.00 paid by the plaintiff to

.the Administrator of the Motor Vehicles Division shall be taxed

as part of the costs if plaintiff prevails in the action. The

Administrator of the Motor Vehicles Division shall keep a record

of all such summonses which shall show the day of service.

Section 2. This amendment shall be effective January 1.

1982.
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(RCP TO - TIME.

Added "Except for service of summons" at the beginning of the subsection.

/8



RULE 10
TIME

A. Computation.. In computing any period of time pre-
scribed or allowed by these rules, by the tocal rules of any
court, by order of court, or by any applicable statute, the
day of the act, event, or default from which the designated
period of time begins to run shall not be included. The last
day of the period so computed shall be included, unless it is
a Saturday or a tegal holiday, including Sunday, in which
avent the period runs until the end of the next day which is
not a Saturday or a legal holiday. When the period of time
prescribed or allowed is less than 7 days, intermediate Satur-

days, Sundays, and legal holidays shall be excluded in the

computation. As used in this rule, "legal holiday" means Tegal

holiday as defined in ORS 187.010 and 187.020.

B. Unaffected by expiration of term. The period of

time provided for the doing of any act or the taking of any
proceeding is not affected or limited by the continued exis-
tence or expiration of a term of court. The continued exis-
tence or expiration of a term of court in no way affects the
power of a court to do any act or take any proceeding in any
civil action which is pending before it.

C. Additional time after service by mail. Except for

service of summons, [w]henever a party has the right or is

required to do some act or take some proceedings within a

9



prescribed period after the service of a notice or other paper
upon such party and the notice or paper is served by mail,

3 days shall be added to the prescribed period.

COMMENT

The Council added the provision to Rule 10 C. to avoid
application of the additional time to service of summons. The
service of summons by mail under Rule 7 D.(2)(d) (as amended)
has a built-in extension of time of at least 3 days.

old



ORCFP 32. Page T114.

Section I. Changed reference to section J. to section H.



other people has been made;

[J.] H.(2) ATl potential class members so identified have
been notified that upon their request the defendant will make
the appropriate compensation, correction, or remedy of the al-
leged wrong;

[J.] H.(3) Such compensation, correction, or remedy has
been, or, in a reasonable time, will be, given; and

[J.] H.(4) Such person has ceased from engaging in, or if
immediate cessation is impossible or unreasonably expensive
under the circumstances, such person will, within a reasonable
time, cease to engage in such methods, acts, or practices alleged

to be violative of the rights of potential class members.

[K. Application of sections I. and J. of this rule to

actions for equitable relief: amendment of complaints for

equitable relief to reguest damages permitied.]

1. Amendment of complaints for equitable relief to

request damages permitted. [An action for equitable relief

brought under sections A., B., and C. of this rule may be com-
menced without compliance with the provisions of section I. of
this rule.] Not less than 30 days after the commencement of an
action for equitable relief[, and after compliance with the pro-
visions of section I. of this rule,] the class representative's
complaint may be amended without leave of court to inciude a
request for damages. The provisions of section H. of this rule
shall be applicable if the complaint for injunctive relief is

amended to request damages.
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ORCP 55. Page 129.

D.(1) Added following sentence at the end of section:

"A subpoena for taking of a deposition, served upon an
organization as provided in subsection (6) of section
C. of Rule 39, shall be served in the same manner as
provided for service of summons in subparagraph (1)
of paragraph {b) of subsection (3) of section D., and
paragraph (e) of subsection (3) of section D., of
Rule 7."

COMMENT

The }a?guage change in 55 D.(1) was made to conform to ORCP 7 E. and
7 F.(2).

The reference to place of examination in 55 F.(2) is only for non-party
witnesses subpoenaed to attend. Under ORCP 46, a party receiving a
notice of deposition would have to attend wherever the deposition is
set, unless a protective order was secured under ORCP 36.
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RULE 55
SUBPOENA

D.(1) Service. Except as provided in subsection (2) of

this section, a subpoena may be served by the party or any other

person [over 18 years of age] 18 years of age or older. The
service shall be made by delivering a copy to the witness per-
sonally and giving or offering to the witness at the same time
the fees to which the witness is entitled for travel to and from
the place designated and for one day's attendance. The service
must he made so as to allow the witness a reasonable time for

preparation and travel to the place of attendance. A subpoena

for taking of a deposition, served upon an organization as provided

in subsection (6) of sectjon C. of Rule 39, shall be served in the

same manner as provided for service of summons in subparagraph (i)

of paragraph (b) of subsection (3) of section D., and paragraph (e)

of subsection (3) of section D., of Rule 7.

F.(2) Place of examination. A resident of this state

who is not a party to the action may be required by subpoena to

attend an examination only in the county wherein such person
resides, is employed, or transacts business in person, or at
such other convenient place as is fixed by an order of court. A

nonresident of this state who is not a party to the action may

be required by subpoena to attend only in the county wherein
such person is served with a subpoena, or at such other conveni-

ent place as is fixed by an order of court.
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RULE B4. Page 87.

Changed ORS 29.1B% to 23.185.



Section D. is taken from ORS 29.160-29.200, 29.270-29.370,
and 29.400. The only changes are: specific references to at-
tachment of lien in D.(2)(a) and (b) which replace ORS 29.150;
the requirement of attaching a copy of the provisional process
order and ORS 29.170 and 23.185 were added to D.{2){d); and, -
D.(5) is new and modelled upon ORS 23.310.

_ Section E. is ORS 29.380 and 29.390. Section F. is new
and replaces ORS 29.220-29.250. It clarifies the procedure for
redelivery bond.

QRS 29.178 and 29.210 would be eliminated as unnecessary

because of 81 B. and D. ORS 29.120 and 29.260 are eliminated as
inconsistent with Rule 83. ORS 29.175 would remain as a statute.
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ORS 29.178

Deleted language in section (1) and paragraphs (b) and (c) which made ref-
erence to ORS 29.170 or 29.175, and added underlined language as shown.

Deleted section (3) and renumbered section (4). Added of such person
in two places in new section (3).




29.178 Post-execution procedure;
notice: contents; bank, trust company or
savings and loan association as garnishee.
(1) Following execution by the sheriff offany
writ pursuant to ORS 29.170 or 29.175) a
writ of execution or execution of a
writ of garnishment by any person,
other than a wage or salary- garnish-
ment, the sheriff or such person
shall promptly mail or deliver the

following to the noncorporate judgment

debtor at his last-known address:

(a) A copy of the writ;

(b) A copy of the certificate de-
livered to the county clerk [pursuant
to subsection (1) of ORS 29.170] to
levy upon real property, if any;

(c) A copy of a notice of garnish-
ment or the notice delivered pursuant
to [subsection (3) of ORS 29.170 or]
subsection (1) of ORS 29.175, if any;
and

{d) The notice described in subsection (2)
of this section.

{2) The notice to the judgment debtor shall
contain:

(a) A statement that certain property of
the judgment debtor has been or may have
been levied upon;

(b) If Lhe sheriff has executed the writ by
taking property into his custody, a list of the
property so taken;

(¢c) A list of all property and funds de-
clared exempt uncer state or federal law;

«d) An explanation of the procedure by
which the judgment debtor may claim an
exemption;

{e) A statement that the forms necessary
to claim an exemnpticn are available at the
county courthouse at no cost to the judgment
debtor; and

(f) A statement that if the judgment debt-
or has any questions, he should consult an
attorney.

[(3) Notwithstanding subsection (1) of this
section, If a writ is served on a bank, trus:
company or savings and loan association, as
garnishee, the sheriff shall deliver the copies
and notice required by subsection (1) of this
section to such garnishee. If the garnishee has
property belonging to the judgment debtor,
tne garnishee shall promptly mail or deliver
the copies and notice to the judgment debtor. ]

[(4)] (3) The sheriff or such per-
son may meet the requirements of
‘subsection (1) of this section by
mailing the documents to the last-
known address of the judgment debtor
as provided by the judgment credi-
tor. The sheriff or such person may
withhold execution of the writ until
such address or a statement that the
judgment creditor has no knowledge
of the judgment debtor's last-known
address is furnished by the judgment

creditor.
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ORCP 54 E.

PROBLEM

The Council requested a draft of 54 E. which would include attor-
ney fees and set a three-day limit before trial.

RESPONSE

The draft is attached. I also changed the reference to "confession
of judgment" to "judgment by stipulation." This is technically a stipu-
lated judgment under proposed Rule 67 F.



RULE 54
DISMISSAL OF ACTIONS[:]; COMPROMISE

E. Compromise; effect of acceptance or rejection. Except

as provided in ORS 17.065 through 17.085, the party against whom

a claim is asserted may, at any time [before] up to three days

prior to trial, serve upon the party asserting the claim an offer
to allow judgment to be given against the party making the offer
for the sum, or the property, or to the effect therein specified.
If the party asserting the claim accepts the offer, the party
asserting the claim or such party's attorney shall endorse such
acceptance thereon, and file the same with the clerk before trial,
and within three days from the time it was served upon such party
asserting the claim; and thereupon judgment shall be given

accordingly, as [in case of a confession] a stipulated judgment.

If the offer is not accepted and filed within the time prescribed,
it shall be deemed withdrawn, and shall not be given in evidence

on the trial; and if the party asserting the claim fails to obtain
a more favorable judgment, the party asserting the claim shall not

recover costs, disbursements, and attorney fees, but the party

against whom the claim was asserted shall recover of the party

asserting the claim costs [and], disbursements, and attorney fees

from the time of the service of the offer.



Proposed Rule 65

PROBLEM

It has been suggested that the first sentence of 65 E.(3)(a)
gives more weight to the referee's findings than existing law.

RESPONSE

ORS 17.765 contained the following provision: "Upon a motion
to set aside a report, the conclusions thereof shall be deemed and
considered as the verdict of a jury."

I think our language would do the same thing but if there is
any doubt, perhaps we should use the ORS Tanguage.



Proposed Rule 67 B.

PROBLEM

It has been suggested that the second sentence of 67 B. relating
to portion of a claim exceeding a counterclaim suggests that in a
situation where there is a claim and counterclaim present, the only
time judgment could be entered on the claim is when it is admitted and
only on the portion exceeding the claim. It was alsoc pointed out that
any finding of no just reason for delay is unnecessary.

RESPONSE

ORS 18.125, and the federal rule from which it was taken, do not
include any language similar to the second sentence. This was added
from 18.080(2) which was part of the default statute. It was added
here because no default is involved but it is actually an admitted
Tiability. If it is causing any confusion, it could be added as a
separate section here or perhaps put in section F. relating to stipula-
ted judgments as follows:

"Judgment on portion of claim exceeding counterclaim.
The court may direct entry of a final judgment as to that
portion of any claim which exceeds a counterclaim asserted
by the party or parties against whom the judgment is
entered if such party or parties have admitted the claim
and asEerted a counterclaim amounting to less than the
claim.




Proposed Rule 67 E.(1)

PROBLEM

Laird Kirkpatrick suggests that the last sentence of 67 E.(1) seems
to say that if a partner or member of an association is served as the
person receiving summons for the partnership or association, they also
are personally liable. This could be somewhat hard on an association
member.

RESPONSE

The last sentence of 67 E.{1) was taken from Cal. Civ. Pro. Code
388(b) and is designed, particularly in a partnership situation, to
cover the case where the plaintiff sues partners or individuals as well
as the partnership, i.e., Plaintiff vs. ABC Partnership, A, B, and C
individual defendants. This would require naming of them as individuals
in the caption and service of another summons and complaint (in addition
to that directed to the partnership). There also could be situations
where claims are asserted against members of an association and the
association.

Actually, Cal. Civ. Pro. Code 388(b) finds as follows:

"(b) Any member of the partnership or other unincorporated
association may be joined as a party in an action against the
unincorporated association. If service of process is made on
such member as an individual, whether or not he is also served
as a person upon whom service is made on behalf of the unin-
corporated association, a judgment against him based on his
personal liability may be obtained in the action, whether such
1iability be joint, joint and several, or several."

Qur rules does not include the first sentence because under ORCP 28,
joinder would be possible. If there is any danger of confusion, we could
modify the California Tanguage and add it to 67 E.(1) as follows:

"Any member of the partnership or other unincorporated
association may be joined as a party in an action against
the partnership or unincorporated association by naming such
member as an individual defendant and service of summons
upon such person as an individual."

These, of course, are only procedural rules relating to joinder or
form of judgment. The existence of individual 1iability is a matter of
substantive law.



Proposed Rule 67 F.(1)

PROBLEM

Laird Kirkpatrick suggested that the last sentence of subsection
67 F. is misleading. If there is a stipulation for attorney fees,
costs, or disbursements, there is no need to file a statement and
have objections on any other procedure in Rule 68.

RESPONSE
He is right. The sentence should read:

“If the stipulation provides for attorney fees.
costs, and disbursements, they may be entered
[pursuant to Rule 68] as part of the judgment
according to the stipulation."




Proposed Rule 67 F.(2)

PROBLEM

Action was deferred on the change to proposed Rule 67 F.(2) pend-
ing determination of the change to Rule 70 A. allowing some material to
be included with the judgment. Laird Kirkpatrick has suggested that
the Tast sentence of the existing proposal does not make it clear that
attorneys may sign a stiputation. Stamm Johnson has suggested language
which appeared on page 9 of the COMMENTS AND SUGGESTIONS dated 11-20-80.

RESPONSE

The change probably should be made since the Council accepted the
change to 70 A. Stamm's suggested language takes care of the problem
raised by Laird Kirkpatrick. If accepted, the change would appear as
shown on the proposed revision of page 12 attached.



F. Judgment by stipulation.

F.{1) Availability of judgment by stipuiation. At any

time after commencement of an action, a judgment may be given
upon stipulation that a judgment for a specified amount or for
a specific relief may be entered. The stipulation shall be of
the party or parties against whom judgment is to be entered and
the party or parties in whose favor judgment is to be entered.
If the stipulation provides for attorney fees, cests, and dis-
bursements, they may he entered pursuant to Rule 68.

F.{2) Filing; assent in open court.. The stipulation for

judgment may be in a writing signed by the parties, their attor-
neys or authorized representatives, which writing shall be filed
in accordance with Rule 9. The stipulation may be subjoined or
appended to, and part of, a proposed form of judgment. If not in
writing, the stipulation shall be assented to by all parties
thereto in open court.

COMMENT

The definition of judgment in 67 A. is taken from ORS
18.010. Under ORCP 1 and 2 the reference to decree is probably
unnecessary but is included here for clarity. The separate ref-
erence to special proceedings of ORS 18.010 is eliminated, as
statutory proceedings are "actions" under ORCP 1. The definition
of "order" comes from ORS 18.010(2). See ORCP 14 A. for a defi-
nition of "motion."

Section 67 B. is a combination of ORS 18.125(1) and ORS
18.080(2). ORS 18.080(2), which covered the possibility of
Judgment for admitted amounts exceeding a counterclaim, was
previously included with default judgment provisions. The
judgment involved is a form of special final judgment, not a
default judgment, and should fit the definition of judgment in
Rule 67 A.

The procedural merger of law and equity creates the prob-
lem of whether the unified procedure follows the former equity

12



Proposed Rule 68 B.

PROBLEM

It has been suggested that the word "therefor" in the third
line of 68 B. is not clear.

RESPONSE

The first sentence of 68 B. could be more clearly drafted
as follows:

"In any action, costs and disbursements shall be
allowed to the prevailing party[, except when ex-
press provision therefor is made either in these
rules or other rule or statute], unless these rules
or other rule or statute direct that in the particu-
lar case costs shall not be allowed to the prevail-
ing party or shall be allowed to some other party,
or unless the court otherwise directs."

/0



Proposed Rule 68 C.(2)

PROBLEM

Laird Kirkpatrick suggests that the following sentence in
68 C.(2) adds nothing but length and confusion:

"The party against whom the award of attorney fees
is sought may admit Tiability for attorney fees
under Rule 45 or may affirmatively admit liability."

RESPONSE

This Tlanguage has been redrafted several times including one
suggestion by the State Procedure and Practice Committee. Looking at
it one more time, I do not believe it adds anything. Since the
pleading of the right to attorney fees does not require a response,
it could not be admitted in the answer. The sentence was added to
suggest how admission was possible but really adds nothing. Rule 45
already exists and the parties can always stipulate.



Proposed Rule 70 B.{1) and QRCP 63 E.

PROBLEM

John H. Donnelly of the Oregon Association for Court Administra-
tion, also suggests amendments to the duty of the clerks to send copies
of judgments.

RESPONSE

Mr. Dornelly's suggestion of a simple notice of judgment, as
opposed to a copy of the judgment, makes sense.

I suggest we amend Rule 70 B.(1) as shown on the proposed
revision of page 27 attached.

Note, we should also change Rule 63 E. to conform as shown
on the attached sheet.

/2



RULE 70
FORM AND ENTRY OF JUDGMENT

A. Form. Every judgment shall be in writing plainly Tabelled

as a judgment and set forth in a separate document. A default or
stipulated judgment may have appended or subjoined thereto such
affidavits, certificates, motions, stipulations, and exhibits

as may be necessary or proper in support of the entry thereof. No
particular form of words is required, but every judgment shall
specify clearly the party or parties in whose favor it is given

and against whom it is given and the relief granted or other deter-
mination of the action. The judgment shall be signed by the court
or judge rendering such judgment, or in the case of judgment
entered pursuant to ORCP 69 B.(1) by the clerk.

B. Entry of judgments.

B.(1) Filing; entry; notice. A1l judgments shall be filed

and shall be entered by the clerk. The clerk shall, on the date

judgment is entered, mail a [copy of the judgment and] notice of

the date of entry of the judgment to the attorneys of record,

if any., of each party who is not in default for failure to ap-

pear, or if a party who is not in default for failure to appear

and does not have an attorney of record, to such party. The clerk

also shall make a note in the judgment docket of the mailing. In
the entry of all judgments, except a judgment by default under
Rule 69 B.{1), the clerk shall be subject to the direction of the
court. Entry of judgment shall not be delayed for taxing of costs,
disbursements, and attorney fees under Rule 68.

B.(2) Judgment effective upon entry. Notwithstanding

27
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RULE 63
JUDGMENT NOTWITHSTANDING THE VERDICT

E. Duties of the clerk. The clerk shall, on the date an

order made pursuant to this rule is entered or on the date a
motion is deemed denied pursuant to section D. of this rule,
whichever is earlier, mail a [copy of the order and] notice of
the date of entry of the order or denial of the motion to the
attorney of record, if any, of each party who is not in default
for failure to appear or, if a party not in default for failure
to appear does not have an attorney of record, to such party.

The clerk also shall make a note in the docket of the mailing.



Proposed Rule 71 B. (1)

PROBLEM

The Council asked for a draft of Rule 71 B.(1) that would include
a requirement of showing a meretorious claim or defense. The Council
also asked for a clarification of the relationship between Rule 70 and
waiver of defects in process and personal jurisdiction.

RESPONSE

Prior to the Oregon Rules of Civil Procedure, it was quite clear
that a motion to vacate a default judgment under ORS 18.160, with the
requirement that an answer showing a meretorious defense be tendered,
resulted in a general appearance. See Coleman v. Meyer, 291 Or. 129
(1972). In other words, making the motion was a waiver of the defense
of lack of jurisdiction over the person and defective summons.

ORCP 21 F. and G., however, eliminate the strict waiver rule of
general appearance and substitute a rule that allows the defense to be
asserted by motion or answer, if there is no motion made, but not
amended answer. ORCP 21 G.{1).

Apparently, under the prior procedure the general appearance did
not occur if a party attacked a judgment on the grounds of defective
summons or lack of jurisdiction. See Dial Press, Inc. v. Sisemore,
263 Or. 460 (1972). The motion so attacking a judgment for voidness
was independent of ORS 18.160 and based upon inherent power of the
court and not limited as to time. See State ex rel Karr v. Shorey,
281 Or. 453 (1978). Logically, a meretorious answer was not required.
At most, a motion to quash would be tendered with the answer as was
done in Sisemore. We have now changed this by adding an explicit ref-
erence in the motion to vacate to void judgment, 71 D.{1)(d), and that
the judgment is satisfied, 71 D.(1)(e).

The net result of all this seems to be that even though a defen-
dant may continue to be required to file an answer, this would not be
a waiver of personal jurisdiction. A party could assert in the answer
both the defense of personal jurisdiction and other defenses. This seems
reasonable because why should the defaulted party who has a right to
vacation choose between a jurisdictional defense and some other defense?
He should be able to raise any defense which he has. Further, why
should he be forced to use an answer when he could raise jurisdiction
and some other matters by motion? It also seems clear that requiring
the existence of a meretorious defense for 71 B.(1)(e) would not make
sense.

Therefore, I suggest we add the following sentence to Rule 71 B.(1):

“A motion for reasons {a), (b)., and (c) shall be accompanied
by a pleading or motion under Rule 21 A. which contains an
assertion of a claim or defense.”

~ Note, the reference to motions under Rule 21 A. would prevent
the moving party from attacking the form of the opponent’s complaint

by motion to strike or make more definite and certain.

'’



Proposed Rule 73

PROBLEM

The Council's decision regarding CONFESSIONS OF JUDGMENT WITHOUT
ACTION, proposed Rule 73, was postponed until the next meeting.

RESPONSE
A copy of the proposed rule is attached.
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~RULE 73
JUDGMENTS BY CONFESSION

A. Judgments which may be confessed.

A.(1) Judgment by confession may be entered without
action for money due in the manner prescribed by this rule.
Such judgment may be entered in any court having jurisdiction
over the subject matter. The application to confess judgment
shall be made in the county in which the defendants, or one
of them, reside or may be found at the time of the appiication.
A judgment entered by any court in any other county has no
force or validity, notwithstanding anything in the defendant's
statement to the contrary.

A.(2) No judgment by confession may be entered without
action upon a contract, obligation, or 1iability which arises
out of the sale of goods or furnishing of services for per-
sonal, family, or household use, or out of a loan or other
extension of credit for personal, family, or household pur-
poses, or upon a promissory note which is based upon such
sale or extension of credit.

B. Statement by defendant. A statement in writing

must be made, signed by any party against whom judgment is to
be entered, or a person authorized to bind such party, and
verified by oath, as follows:

B.(1) It must authorize the entry of judgment for a

specified sum; and



B.(2) It must state concisely the facts out of which it
arose, and show that the sum confessed therefor is justly and
presently due.

B.(3) It must contain a statement that the person or
persons signing the judgment understands that it authorizes
entry of judgment without further proceeding which would auth-
orize execution to enforce payment of the judgment.

B.(4) It must have been executed after the date or dates
when the sums described in the statement were due.

C. Application by plaintiff. Judgment by confession may

be ordered by the court upon the filing of the statement re-
quired by section B. of this rule. The judgment may be entered
and enforced in the same manner and with the same effect as a
judgment in an action.

D. Confession by joint debtors. One or more joint debtors

may confess a judgment for a joint debt due. Where all the
joint debtors do not unite in the confession, the judgment shall
be entered and enforced against only those who confessed it and
it is not a bar to an action against the other joint debtors upon

the same demand.



Proposed Rule 84 D.(3)(b)

PROBLEM

Jerry Johnston of the Sheriffs' Association suggested that
the attachment by garnishment provision allowing a garnishee who
is served outside the county 10 days to respond, as opposed to
5 days for garnishees inside the county, be changed to a uniform
5-day period.

RESPONSE

I agree that the two separate periods seem needlessly con-
fusing. I suppose an argument could be made that 10 days would
be better, but ORS 23.660 provides only 5 days for any "writ" of
garnishment served by a private party, and it may as well be uni-
form.

If the Council accepts the change, paragraph D.(3)(b) would
appear as shown on the proposed revision of page 79 attached.
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corporation mentioned in paragraph (b) of subsection (2) of this
section, from the time of the service of a copy of the writ and
notice as therein provided, shall, unless the attached property
is delivered or attached debt is paid to the sheriff, be liable
to the plaintiff for the amount thereof until the attachment is
discharged or any judgment recovered by plaintiff is satisfied.
Such property may be delivered or debt paid to the sheriff with-
out suit, or at any time before a judgment against the garnishee,
and the sheriff's receipt shall be a sufficient discharge.

D.(3}(b) Certificate of garnishee; order for examination

of garnishee. Whenever the sheriff, with a writ of attachment

against the defendant, shall apply to any person or officer men-
tioned in paragraph (b) of subsection (2) of this section, for
the purpose of attaching any property mentioned therein, such
person or officer shall furnish the sheriff with a certificate,
designating the amount and description of any property in the
possession of the garnishee belonging to the defendant, or any
debt owing to the defendant, or the number of rights or shares of
the defendant in the stock of the association or corporation,
with any interest or profits or encumbrance thereon. The certi-
ficate shall be furnished to the sheriff within five days from
the date of service of the writ. If such person or officer
fails to do so within the time stated, or if the certificate,
when given, is unsatisfactory to the plaintiff, such person or
officer may be required by the court, or judge thereof, where the

action is pending, to appear and be examined on oath concerning

79
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ORCP 39 F.

PROBLEM

I was asked to draft an amendment to Rule 39 F. that would only
require submission to the witness for examination and change upon request

of a party or witness.

RESPONSE
Proposed revision of ORCP 39 F. is attached.

It might be noted that the requirement in the existing rule does
not differ from the prior law. ORS 45.171 always had a mandatory
requirement of submission and signing, which was routinely waived.in
the record. The only change the Council made was to require that the
witness waive examination as well as the parties. Would a witness who
is not represented by an attorney be aware of their rights and be
1ikely to request at the time the deposition is taken? I added a possible
Jate request subject to court control, but I wonder if this is sufficient
protection. Should we include a requirement that a non-party witness
shall be advised at the deposition of their right to examine and change

the deposition?

A/



RULE 39
DEPOSITIONS UPON ORAL EXAMINATION

F. Submission to witness; changes: statement.

F.(1) Necessity of submission to witness for examination.

When the testimony is taken by stenographic means, or is recorded
by other than stenographic means as provided in subsection C.(4)
of this rule, and if [the transcription or recording is to be
used at any proceeding in the action or if any party requests
that the transcription or recording thereof be filed with the
court, such transcription or or recording shall be submitted to
the witness for examination, unless such examination is waived by

the witness and by the parties.] any party or the witness so re-

guests at the time the deposition is taken, the recording or

transcription shall be submitted to the witness for examination,

changes, if any, and statement of correctness. With leave of

court such request may be made by a party or withess at any time

before trial.

F.(2) Procedure after examination. Any changes which the

witness desires to make shall be entered upon the transcription
or stated in a writing to accompany the recording by the party
taking the deposition, together with a statement of the reasons
given by the witness for making them. Notice of such changes and
reasons shall promptly be served upon all parties by the party
taking the deposition. The witness shall then state in writing
that the transcription or recording is correct subject to the

changes, if any, made by the witness, unless the parties waive the
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statement or the witness is physically unable to make such statment
or cannot be found. If the statement is not made by the witness
within 30 days, or within a lesser time upon court order, after the
deposition is submitted to the witness, the party taking the deposi-
tion shall state on the transcription or in a writing to accompany
the recording the fact of waiver, or the physical incapacity or
absence of the witness, or the fact of refusal of the witness to

make the statement, together with the reasons, if any, given therefor;
and the deposition may then be used as fully as though the statement
had been made unless, on a motion to suppress under Rule 41 D., the
court finds that the reasons given for the refusal to make the state-
ment require rejection of the deposition in whole or in part.

F.(3) No request for examination. If no examination by the

witness is reguested, no statement by the witness as to the correct-

ness of the transcription or recording is required.
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Proposed Rule 68 C.{6)

PROBLEM

Laird Kirkpatrick has pointed out that proposed Rule 68 C.(6)
would not work well when separate judgments against separate parties,
but for the same claim, are entered under 67 B. This would be a situa-
tion where parties who are jointly or jointly and severall liable for
the same amount were joined together and the trial judge directed
entry of a final judgment as to less than all parties. Assuming a
final judgment is later entered against the remaining parties, you
would then have two separate final judgments covering the same obliga-
tion arising from the one case. Under 68 C.(6), the court would be
required to apportion costs, attorney fees, and disbursements among
such judgments. If satisfaction of one judgment would bar enforcement
of the other, the winning party(ies) would never collect their full
costs, disbursements, and attorney fees.

RESPONSE

The situation presented is of recent origin. Until the legisla-
ture adopted ORS 18.125(1) in 1977, there could be only one judgment
in a case. If A, B, and C were Jo1nt1y or jointly and severally
Tiable for the same claim, one judgment for the claim plus costs,
disbursements, and attorney fees could be entered and, once paid by A,
barred any further collection from B and C.

The only analogous prior situation was a party who separately
sued parties who were jointly and severally liable. (Parties jointly
liable would have to be sued together.) In such case, three judgments
in three separate cases could be entered against A, B, and C for the
same claim. Each judgment would also include an amount for costs, attor-
ney fees, and disbursements incurred in that case. The common law
rule was that payment of A's judgment prior to entry of judgment against
B and C barred entry of any judgment against B and C. If, however,
A A's judgment was satisfied after entry of judgment Tﬁnclud1ng costs,
etc.) against B and C, the satisfaction barred any recovery of the main
judgment against B and C, but not the costs, attorney fees, and disburse-
ments portions of B's and C's judgments. See Annotations, 27 A.L.R. 819,
65 A.L.R. 1091, and 166 A.L.R. 1109.

Because this was regarded as somewhat unfair, the New York Field
Code included a provision which was picked up by Oregon and still exists
as ORS 20.050:
20.050 Costs and disbursements

when several actions are brought on same

cause of action., When several actions are

prosecuted for the same cause of action,

against several parties who might have been

joined as defendants in the same action, dis-

bursements shall be allowed the plaintiff in

each action if he prevails therein, but costs

shall not be allowed the plaintiff in more than

one of such actions, which shall be at his

election, unless the party or parties prosecuted

in the other action or actions were, at the time

of the commencement of the previous action,

without this state or secreted therein.



As explained by the New York courts, "the object of this section
is to prevent plaintiffs from bringing a multitude of actions for the
purposes of recovering costs, In cases when all of their legal rights
might be adjudicated in a single legal or equitable action." Mooshbrugger
v. Kaufman, 7 App. Div. 380, 40 N.Y. Supp. 213 (1896). See Annotations,
6 A.L.R. 623.

Our draft supersedes ORS 18.050 and has no .comparable provision,
It was felt that costs had become so minimal that no one actually
would elect not to join defendants merely to secure multiple costs.

This suggested ORCP 68 C.(6), however, because assuming joinder
and separate judgments, it did seem rational that costs, attorney fees,
and disbursements only be collected once. This still could work where
judgment is entered upon separate claims; the court could allocate
costs, attorney fees, and disbursements between the two judgments and
collection of one would have no effect upon the other whether or not
the case involved a single or muTtiple defendant. Laird Kirkpatrick
is correct, however, that this does not work when separate judgments
are involved in the same claim.

Also, upon reconsideration, although possible of multiple collec-
tion of costs would not induce anyone to proceed separately against
multiple defendants liable on the same claim, multiple attorney fees
awards might influence the attorneys to suggest severance.

There basically are two problems: (a) avoiding multiple collec-
tion of the same costs, attorney fees, and disbursements when separate
judgments are entered under 67 B., and (b) avoiding a party's bringing
separate cases to secure collection of multiple costs, attorney fees,
and disbursements which actually are separate but were unnecessary
because only one case was necessary.

The only existing provision I could find is in New York C.P.L.R.
§ 8104 which provides when an action is severed (in New York & formal
severance order is necessary before multiple judgments can be entered
in a case), costs shall be awarded in each action as if it were a
separate action unless the court orders otherwise in the severance
order.

I would suggest we try the following revision in 68 C.(6):

(ALTERNATIVES 1 AND 2 ATTACHED)



ALTERNATIVE 1

C.{6) Separate judgments for one claim or for separate

claims in one action.

C.(6)(a) Separate actions. Where separate actions are

brought for the same claim against several parties who might have
been joined as parties in the same action, disbursements shall be
allowed to a prevailing party in each action as provided by this
rule, but costs and attorney fees shall not be allowed to the
party bringing such action in more than one of such actions,
which shall be at such party's election.

C.(6)(b) One action. Where separate final judgments are
entered in one action for separate claims pursuant to Rule 67 B.,
the court shall avoid multiple taxation of the same costs, attorney
fees, or disbursements in such separate judgments. Where separate
final judgments are entered against several parties for the same
claim, disbursements attributable to each separate judgment shall
be allowed to the prevailing party as provided by this rule, but
costs and attorney fees shall not be allowed to the party receiv-
ing such judgments in more than one such judgment, which shall be

at the party's election.

ALTERNATIVE 2

C.(6) Avoidance of multiple collection of costs, dishurse-

ments, and attorney fees.

C.{6)(a) Separate judgments for separate claims. Where

separate, final judgments are granted in one action for separate

claims, pursuant to Rule 67 B., the court shall take such steps as



necessary to avoid the multiple taxation of the same costs, attorney
fees, and disbursements in more than one such judgment..

C.(6)(b) Separate judgments for the same claim. When there

are separate judgments entered for one claim (where separate actions
are brought for the same claim against several parties who might
have been joined as parties in the same action, or where pursuant to
Rule 67 B. separate final judgments are entered against several par-
ties for the same claim), costs, attorney fees, and disbursements
may be entered in each such judgment as provided in this rule, but
satisfaction of one such judgment shall bar recovery of costs,

attorney fees, or disbursements included in all other judgments.

NOTE: The first alternative is based upon the approach of
ORS 20.050. I prefer the second alternative which focuses upon the
problem in terms of enforcement, rather than entry of overlapping
costs, attorney fees, and disbursements.



Proposed Rule 71 B.{2)

PROBLEM

Tim Bowles suggests that the language in 71 B.(2) suggests that
we are authorizing the filing of a motion to vacate in the appellate
court more than one year after entry, as long as an appeal is pending.

RESPONSE

The intent was to allow the filing of the motion in the trial
court during the one-year period which would then have to await disposi-
tion of the appeal. The reason for requiring Teave of the appellate
court was that the motion to vacate might have significant impact on
whether the appeal should even be considered, and this would allow the
appellate court to require that the motion be made and disposed of by
it, before wasting further time on the appeal. We have no authority
to make any rules for the appellate court, but I assume they have power
to do this while an appeal is pending. We could change ORCP 71 B.(2) as
shown on the proposed revision of Page 32 which is attached.




party of the judgment. A copy of a motion filed within one year
after the entry of the judgment shall be served on all parties as
provided in Rule 9, and all other motions filed under this rule
shall be served as provided in Rule 7. A motion under this section
does not affect the finality of a judgment or suspend its opera-
tion.

B.(2) When appeal pending. With leave of the appellate

court, and subject to the time Timitations of subsection (1) of
this section, a motion under this section may be filed with the
trial court during the time an appeal from a judgment is pending
before an appellate court, but no relief may be granted by the
trial court during the pendency of an appeal. Leave to make the
motion need not be obtained from any appellate court, except dur-
ing such time as an appeal from the judgment is actually pending

before such court.

C. Relief from judgment by other means. This rule does

not 1imit the inherent power of a court to modify a judgment
within a reasonable time, or the power of a court to entertain
an independent action to relieve a party from a judgment, or
the power of a court to grant relief to a defendant under Rule
7 D.(6)}(f}, or the power of a court to set aside a judgment for
fraud upon the court.

D. Writs and bills abolished. Writs of coram nobis,

coram vobis, audita querela, bills of review, and bills in the
nature of a bill of review are abolished, and the procedure for
obtaining any relief from a judgment shall be by motion or by

an independent action.
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Proposed Rule 80

PROBLEM

Vic Yan Koten has asked whether subsection 80 D.(3) and sec-
tion 80 E. make any sense when applied to a provisional receivership.
In a foreclosure receivership, for example, notice to persons claim-
ing an interest in the property is provided by section 80 F.(1). The
general creditors of the defendant have no interest in the property,
and there is no need for notice. The only time notice to general
creditors would make sense is for a liquidation receivership.

RESPONSE

He is probably correct. Section 80 E. was adapted from Washington
Superior Court Rule 66 C. The Washington rule actually says:

"A general receiver appointed to liquidate and wind
up affairs shall, under the direction of the court,
give notice. . . ."

I suggest we amend proposed Rule 80 D.(3) and E. as shown on re-
vised page 47 of the September 6th draft attached. A copy of the revised
COMMENT is also attached.



€. Appointment of receivers; notice. No receiver shall be

appointed without notice to the adverse party at least 10 days
before the time specified for the hearing, unless a different
period is fixed by order of the court.

D. Form of order appointing receivers. Every order or

Jjudgment appointing a receiver:

D.(1) Shall contain a reasonable description of the prop-
erty included in the receivership;

D.(2) Shall fix the time within which the receiver shall
file a report setting forth (a) the property of the debtor in
greater detail, (b) the interests in and c¢laims against it, and
(¢) its income-producing capacity and recommendations as to the
best method of realizing its value for the benefit of those
entitled;

D.(3) Shall set a time within which creditors and claim-
ants shall file their claims or be barred when a general receiver
is appointed to liquidate and wind up affairs; and

D.(4) May require period reports from the receijver.

E. Notice to persons interested in receivership. A general

receiver appointed to liquidate and wind up affairs shall under
the direction of the court, give notice to the creditors of the
corporation, of the partnership or association, or of the individual,
in such manner as the court may direct, requiring such creditors

to file their claims, duly verified, with the receiver, the

47



COMMENT

This rule clarifies the procedure for a receivership now
covered by ORS chapter 31. It adds necessary provisions for
notice and hearing. Although some receiverships are post judg-
ment, the rule is included with provisional remedies because of
the provisions covering pre-judgment receivership.

Section A. is identical to ORS 31.010.

Section B. is exactly the same as ORS 31.020. Note,
temporary receiverships to preserve a defendant's property are
governed here and not under provisional process in Rule 83. See
ORCP 81 A.(9). It was felt that a receivership was such a
specialized provisional remedy that it should be kept separarate.
The bond requirements for a receivership appear in ORCP 82.

Notice to the defendant and hearing prior to a receivership
are required by case law and are included in section C. Anderson
v. Robinson, 63 Or. 228, 233,126 P. 988, 127 P. 546 (1912);

Stacy v. McNicholas, 76 Or. 167, 183, 144 P. 96, 148 P. 67 (1915).
There is no provision for an ex parte receivership order. In an
emergency situation, a temporary restraining order would be avail-
able under Rule 79 to protect a party until a receivership could be
established.

Section D. was adapted from Pennsylvania Rule of Civil Pro-
cedure 1533{g) and Rhode Island Rule of Civil Procedure 66 D.
Section E. is taken from Washington Superior Court Rule 66(c).

Subsection F.(2) is required by Pacific Lumber Co. v. Prescott,.
40 Or. 374, 384, 67 P.2d 207 (1902). Subsections F.(2) and {3) were
taken from Washington Superior Court Rules 66 D. and E. Section G.
is not covered by ORS and was taken from Arizona Rule of Civil Pro-
cedure 66 C.(3). Note, termination may be controlled by statute.
See ORS 652.550.

ORS 31.040(2) was eliminated as unnecessary, and ORS 31.050
would remain as a statute.



ORCP 7 D.(2)(c)

PROBLEM

We received the attached letter from Ronald Allen Johnston which
has not been previously submitted to the Council. He requests a change
in the adddress for mailing after office service.

RESPONSE

His request seems reasonable and could be accomplished by adding
to ORCP D.(2)(c) the language contained in the last sentence of his
letter.

/0



Law OrricEs

SHANNON AND JOHNSON DATA SysTEMS PLAzA
_— 975 8. E. SANDY BLvD.
DAVID S. SHANNON PorTLAND, ORECON 97214
REES C. JOHNSON
RONALD ALLEN-JOHNSTON (508) 282-3171

ANN W. LEHMAN

November 4, 1980

Counsel and Court Procedures
University of Oregon School of Law
Eugene, Oregon 97401

Re: Amendments to the Oregon Rules of Civil Procedure
Ladies and Gentlemen:

I request that you consider amending ORCP 7D(2) (c) relating
to office service. The current rule requires that service
shall be perfected by a subsequent mailing of the summons
and complaint to the defendant at his dwelling house or
usual place of abode. This poses practical service problems
in that a person's place of business is often well known but
his place of abode is not. This applies particularly to
commercial defendants who have unlisted telephone numbers
‘and generally undisclosed residences. I request that this
rule be amended to require a subsequent mailing to either
defendant's place of abode, his place of business, or such
other place under circumstances that is most recently calculated
to apprise the defendant of the existence and pendency of
the action.

Ronald Allen Jo

RAJ/ml
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ORCP 7 D.{3)(g)

PROBLEM

Paul Daigle suggested that the 0SB Advisory Committee would
submit some suggested reword language for ORCP 7 D.(3)(g). Carl
Neil of that committee submitted the following revision, stating
that this reflected the view of the Executive Commitiee of the
group:

"D.{3){g) Vessel owners and charterers. Upon any
foreign steamship owner or steamship charterer, by
personal service upon a vessel master in such owner's
or charterer's employment or any agent authorized by
such owner or charterer to provide services to a
vessel calling at a port in the State of Oregon, or
a port in the State of Washington on that portion of
the Columbia River forming a common boundary with
Oregon."

RESPONSE

Ths Tanguage (1) adds the master as an agent for service, and
(2) clarifies what type of agent may be served.

/2
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JOHNSON, HARRANG, SWANSON & LONG

ATTORMNEYS AND COUNSELORS AT LAW
400 SOUTH PARK BUILRING

JAMES P. HARRANG H. V. JOHNSON ( 1895-1975)
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(503) 485-0220 ORVAL ETTER
OF COUNSEL

Mr. Fred Merrill

Council on Court Procedures
251 Law Center

University of Oregon
Eugene, OR 97403

Dear Fred:

As you may know, at the 1980 Annual Meeting the Judicial
Administration Committee recommended, and the Annual Meeting
approved, a procedure for resolving convlicts in trial settings.
This procedure is attached as Exhibit A. It was recommended
that this procedure be adhered to by all Oregon state and
federal courts and, if necessary or appropriate, court rules
be amended to incorporate the procedure.

Although I do not believe that your group had anticipated
adopting a rule such as this, I thought I would submit it to
you for future consideration. We do not know, at this
time, how many of the circuits will adopt this rule as part
of their local rules and whether, without adoption by all
circuits, we will succeed in resolving these conflicts. I
would be glad to keep you, or any other person on the council
who is interested, advised of our progress. Please also let me
know if you believe the Judicial Administration Committee may
be of benefit to you or the council in any other manner.

Sincerely,
Martha L. Walters

MIW:og
Enclosure
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EXHIBIT A

“hen an attorney reénonds to a trial notice with 2a
clain of a conflict with a case set in another county or court,
the setiinq court will-defer to the case first given a trial
daté, unless the second case set should be tried first because
of age or other svecial cictcumstances and this prefecrence _J'.s

resolved with the other court involved.

s
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INTRODUCTION

The following rules, amendments, and ORS sections superseded
have been promulgated by the Council on Court Procedures and sub-
mitted to the 1981 Legislative Assembly. Pursuant to ORS 1.735,
they will become effective after the legislative session to the
extent that the Legislative Assembly does not, by statute, modify
the action of the Council.

This submission completes the main body of the Oregon Rules
of Civil Procedure, which are the general rules of pleading and
practice in civil actions in state courts. During this biennium,
the Council has concentrated upon the areas of referees, submitted
controversies, confession of judgments, judgments, defaults, taxa-
tion of attorney fees, costs and disbursements, vacation of judg-
ments, and provisional remedies. The Council has also taken action
to correct problems relating to ORCP 1-64 promulgated during the
last biennium. The new rules (Rules 65-85) will replace most of
ORS Chapters 26, 27, 29, 31, and 32 and portions of ORS Chapters
17, 18, 20, and 23.

The comment which follows most rules was prepared by Council
staff. It represents staff interpretation of the rules and the
intent of the Council, and is not officially adopted by the Coun-
cil.

Subdivisions of rules are called sections and indicated by
capital letters, e.g., A.; subdivisions of sections are called
subsections and indicated by Arabic numerals in parentheses, e.g.,
(1); subdivisions of subsections are called paragraphs and indica-

ted by lower case letters in parentheses, e.g., (a); and subdivisions



of parazgraphs are called subparagraphs and indicated by lower case

Roman numerals in parentheses, e.q., [iv}.
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RULE 65
REFEREES

A. In _general.
A.(1) Appointment. A ceurt in which an action is pend-

ing may appoint a referee who shall have such qualifications as
the court deems appropriate.

A.(2) Compensation. The fees to be allowed to a ref-

eree shall be fixed by the court and shall be charged upon the
parties or paid out of any fund or subject matter of the action
which is in the custody and control of the court, as the court
may direct.

A.(3) Delinguent feaes. The referee shall not retain

the referee's report as security for compensation. If a party
ordered to pay the fee allowed by the court dges not pay it
after notice and within the time prescribed by the court, the
referee is entitled to a writ of execution against the delin-
quent party.

B. Reference.

B.{1) Reference by agreement. The court may make a

reference upon the written consent of the parties. In any
case triable by right to a jury, consent to reference for de-
cision upon issues of fact shall be a waiver of right to jury

trial.



8.(2) Reference without agreement. Reference may be

made in actions to be tried without a jury upon motion by any
party or upon the court's own initiative. In absence of agree-
ment of the parties, a reference shall be made only upon a
showing that some exceptional condition requires it.

C. Powers.

C.(0) Order of reference. The order of reference to a

referee may specify or limit the referee's powers and may
direct the referee to report only upon particular issues, or
to do or perform particular acts, or to receive and report
evidence only. The order may fix the time and place for be-
ginning and closing the hearings and for the filing of the
referee's report,

C.(2) Power under order of reference. Subject to the

specifications and limitations stated in the order, the ref-
eree has and shall exercise the power. to regulate all proceed-
ings in every hearing before the referee and to do all acts and
take all measures necessary or proper for the efficient per-
formance of duties under the order. The referee may require

the production of evidence upon all matters embraced in the ref-
erence, including the production of all books, papers, vouchers,
documents, and writings applicable thereto. Unless otherwise
directed by the order of reference, the referee may rule upon
the admissibility of evidence. The referee has the authority to
put witnesses on oath and may personally examine such witnessas

upon oath.



C.(3) Record. When a party so requests, the referee
shall make a record of the evidence offered and excluded in the
same manner and subject to the same Timitations as a court sit-
ting without a jury.

D. Proceedings.

D.(1) Meetings.

P.(1)(a) When a reference is made, the clerk or person

performing the duties of that office shall forthwith furnish
the referee with a copy of the order of reference. Upon
receipt thereof, unless the order of reference otherwise pro-
vides, the referee shall forthwith set a time and place for the
first meeting of the parties or their attorneys to be held
within 20 days after the date of the order of reference and
shall notify the parties or their attorneys of the meeting date.

D.(1)(b) It is the duty of the referee to proceed with
all reasonable diligence. Any party, on notice to the parties
and the referee, may apply to the court for an order reguiring
the referee to speed the proceedings and to make the report.

0.(1)}(c] If a party fails to appear at the time and
place appointed, the referee may proceed ex parte or may ad-
journ the proceedings to a future day, giving notice to the ab-
sent party of the adjournment.

D.(2) Witnesses. The parties may procure the attendance
of witnesses before the referee by the issuance and service of
subpoenas as provided in Rule 55. If without adequate excuse

a witness fails to appear or give evidence, that witness may be



punished as for a contempt by the court and be subjected to the
consequences, penalties, and remedies provided in Rule 55 G.

0.{3) Accounts. When matters of accounting are in
issue, the referee may prescribe the form in which the accounts
shall be submitted and in any proper case may require or recsive
in evidence a statement by a certified pubiic accountant who is
cailed as a witness. Upon objection of a party to any of the
items thus submitted or upon a showing that the form of state-
ment is insufficient, the referee may require a different form of
statement to be furnished or the accounts or specific items
thereof to be proved by oral examination of the accounting par-
ties or in such other manner as the referee directs.

E. Report.

E.(1) Contents. The referee shall without delay prepare
a report upon the matters submitted by the order of reference
and, if required to make findings of fact and conclusions of law,
the referee shall set them forth in the report.

E.(2) Filing. Unless otherwise directed by the order of
reference, the referee shall file the report with the clerk of
the court or person_performing the duties of that office and
shall file a transcript of the proceedings and of the evidence
and the original exhibits with the report. The referee shall
forthwith mail a copy of the report to all parties.

E.(3) Effect.

E.(3)(a) Unless the parties stipulate to the contrary, the

referee's findings of fact shali have the same effect as a jury



verdict. Within 10 days after being served with notice of the
filing of the report, any party may serve written objections
thereto upon the other parties. Application to the court for
action upon the report and upon objections to the report shall
be by motion. The court after hearing may affirm or set aside
the report, in whole or in part.

E.{3)(b) In any case, the parties may stipulate that a
referee's findings of fact shall be binding or shall be binding

uniess clearly erroneous.

COMMENT

This rule supersedes the existing sections in ORS chap-
ter 17 relating to reference. The rule is intended to provide
more flexibility in use of referees, but to avoid abuse of the
procedure. It was adapted from Federal Rule 53 with substantial
changes.

Section 65 A. was taken from Wisconsin statutes 805.06(1).
It contemplates a single referee and leaves the qualifications
to the court, rather than requiring that the referee have the
same qualifications as a juror.

Subsection 65 B.(1) does not appear in the federal rule
and was taken from ORS 17.720. Any right to jury trial is waived
by stipulating to a referee. ORS 17.725, covering the availabil-
ity of a referee upon motion, was restricted to rather narrow
categories. Subsection 65 B.(2) allows the court to appoint a
referee upon motion in any type of case.

However, there are limitations:

(1) Reference upon motion is only available where there
is no right to jury trial. The procedure is available in any
non-jury case, whether formerly equitable or legal. Note, long
account cases would still be referable upon motion; there is no
right to jury trial in such cases. Tribou and McPhee v.
Strowbridge, 7 Or. 157 (1879).

(2) Reference cannot be used by the court as a routine
matter. A showing of some exceptional condition is required.
65 B.(2). See LaBuy v. Howes Leather Co., 352 Y.S. 249 (1957).




The provisions relating to order of reference, power of
the referee, proceedings, and the form and filing of the
report (65 C. through 65 £.({2)) are taken from the federal rule
and are more detailed than the ORS sections. They give the
court a great deal of flexibility in utilization of the referee.
The provisions of ORS 45.050 for deposition reference are unneces-
sary and would be superseded. The rule attempts to avoid delay,
which is one of the principal difficulties with reference. The
referee is required to begin meeting with the parties in 20 days,
65 D.(1)(a), and to act with all reasonable diligence. If the
referee delays the proceeding, any party may ask the court for
an order requiring the referee to act with more diligence.
65 0.{1){b). Also, the referee cannot hold his or her report to
force payment of fees. 65 A.(2).

Subsection 65 E.(3) is new but gives the same weight to
the referee's findings of fact as did ORS 17.763.



RULE 86
SUBMITTED CONTROVERSY

A. Submission without action. Parties to a question in

controversy, which might have been the subject of an action
with such parties plaintiff and defendant, may submit the ques-
tion to the determination of a court having subject matter
jurisdiction.

A.{1) Contents of submission. The written submission

shall consist of an agreed statement of facts upon which the
controversy depends, a certificate that the controversy is real
and that the submission is made in good faith for the purpose
of determining the rights of the parties, and a request for re-
lief.

A.(2) Who must sign the submission. The submission must

be signed by all parties or their attorneys as-.provided in
Rule 17.
A.(3) Effect of the submission. From the moment the

submission is filed, the court shall treat the controversy as

if it is an action pending after a special verdict found. The
controversy shall be determined on the agreed case alone, but
the court may find facts by inference from the agreed facts.

[f the statement of facts in the case is not sufficient to
enable the court to enter judgment, the submission shall be dis-
missed or the court shall allow the filing of an additional

statement.



B. Submission of pendinc case. An action may be submitted

at any time before trial, subject to the same requirements and
attended by the same results as in a submission without action,
and in addition:

B.(1) Pleadings deemed abandoned. Submission shall be

an abandonment by all parties of all prior pleadings, and the
case shall stand on the agreed case alone; and

B.(2) Provisional remedies. The submission must pro-

vide for any provisional remedy which is to be continued or such

remedy shall be deemed waived.

COMMENT

This rule covers tne submitted controversies in ORS chap-
ter 27. Although the procedure overlaps stipulation, admissions,
declaratory judgment, and summary judgment in some respects,
it provides for entry of judgment (a) without pleading or sum-
mons, and (b} with no trial or submission of evidence. The
procedure did not exist at common law and a rule is required.

The procedure is the same as ORS chapter 27. The only
changes are: (a) the submission is not verified (this conforms
to ORCP 17), and (b) the second sentence of 66 A.(3) was added.
This is a clarification taken from N.Y. C.P.L.R. § 3222 (b)(4}.

Subsection 66 B. was taken from Iowa Code Ann. § 678. The
submission after suit differs from a stipulated judgment or dis-
missal, because the parties agree to the facts but Teave the
decision to the court. For stipulated judgments and dismissals,
see QRCP 54 and 67 F.



RULE 67
JUDGMENTS

A. Definitions. "Judgment" as used in these rules is the
final determination of the rights of the parties in an action;
judgment includes a decree and a final judgment entered pursuant
to section B. or G. of this rule. "Order" as used in these rules is
any other determination by a court or judge which is intermediate
in nature.

B. Judgment for less than all claims or parties in action;

judgment on portion of claim exceeding counterclaim. When more

than one cliaim for relief is presented in an action, whether as a
claim, counterclaim, cross-claim, or third party claim, or when
multiple parties are invoived, the court may direct the entry of
a final judgment as to one or more but fewer than all of the
claims or parties only upon an express determination that there
is no just reason for delay and upon an express direction for the
entry of judgment. In the absence of such determination and

direction, any order or other form of decision, however designated,

which adjudicates fewer than all the claims or the rights and
Tiabilities of fewer than all the parties shall not terminate the
action as to any of the claims or parties, and the order or other
form of decision is subject to revision at any time before the
entry of judgment adjudicating all the claims and the rights and

liabilities of all the parties.



€. Demand for judgment. Every judgment shall grant the

relief to which the party in whose favor it is rendered is en-
titled, even if such relief has not been demanded in the plead-
ings, except:

C.{1) Default. A judgment by default shall not be dif-
ferent in kind from or exceed in amount that prayed for in the
demand for judgment. However, a default judgment granting
equitable remedies may differ in kind from or exceed in amount
that prayed for in the demand for judgment, provided that
reasonable notice and opportunity to be heard are given to any
party against whom the judgment is to be entered.

€.(2) Demand for money damages. Where a demand for judg-

ment is for a stated amount of money as damages, any Jjudgment
for money damages shall not exceed that amount.

D. Judgment in action for recovery of personal property.

In an action to recover the possession of personal property,
judgment for the plaintiff may be for the possession, or the
value of the property, in case a delivery cannot be had, and
damages for the detention of the property. If the property has
been delivered to the plaintiff and the defendant claims a
return of the property, judgment for the defendant may be for

a return of the property or the value of the property, in case

a return cannot be had, and damages for taking and withholiding

the same.
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E. Judgment in action against partnershin or unincorpora-

ted association; judgments in action against parties jointly

indebted.

E.(1) Partnership and unincorporated association. Judg-

ment in an action against a partnership or unincorporated
association which is sued in any name which it has assumed or
by which it is known may be entered against such partnership or
association and shall bind the joint property of all of the
partners or associates.

E.(2) Joint obligations; effect of judgment. In any

action against parties jointly indebted upon a joint obligation,
contract, or liability, judgment may be taken against less than
all such parties and a default, dismissal, or judgment in favor
of or agaihst less than all of such parties in an action does not
preclude a judgment in the same action in favor of or against the
remaining parties.

F. Judgment by stipulation.

F.(1) Availability of judgment by stipulation. At any

time after commencement of an action, a judgment may be given
upon stipulation that a judgment for a specified amount or for
a specific relief may be entered. The stipulation shall be of
the party or parties against whom judgment is to be entered and
the party or parties in whose favor judgment is to be entered.
If the stipulation provides for attorney fees, costs, and dis-
bursements, they may be entered as part of the judgment accord-

ing to the stipulation.
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F.{(2) Filing; assent in open court. The stipulation for

judgment may be in a writing signed by the parties, their attorneys
or authorized representatives, which writing shall be filed in
accordance with Rule 9. The stipulation may be subjoined or ap-
pended to, and part of, a proposed form of judgment. If not in
writing, the stipulation shall be assented to by all parties
thereto in open court.

G. Judgment on portion of claim exceeding counterclaim.

The court may direct entry of a final judgment as to that portion
of any claim, which exceeds a counterclaim asserted by the party
or parties against whom the judgment is entered, if such party or
parties have admitted the claim and asserted a counterclaim amount-
ing to Tess than the claim.

COMMENT

The definition of judgment in 67 A. is taken from ORS 18.010.
Under ORCP 1 and 2 the reference to decree is probably unnecessary
but is included here for clarity. The separate reference to
special proceedings of ORS 18.010 is eliminated, as statutory
proceedings are "actions" under ORCP 1. The definition of "order"
comes from ORS 18.010(2). See ORCP 14 A. for a definition of
"motion."

Section 67 B. js identical to ORS 18.7125(1). ORS 18.125(2)
becomes ORCP 72 D.

The procedural merger of Taw and equity creates the prob-
lem of whether the unified procedure follows the former equity
or legal rule relating to limitation of relief by the prayer of
the complaint. Section 67 C. preserves the essential elements
of the prior Oregon practice without reference to law or eguity.
The general rule is that of equity, where the relief accorded
is not limited by the prayer. Recovery on default is Timited to
the prayer (ORS 18.080(a} and (b)}, except for cases seeking
equitable remedies (Kerschner v. Smith, 121 Or. 469, 236 P. 272,
256 P. 195 (1927)) if reasonable notice and opportunity to be
heard are given (Leonard v. Bennett, 165 Or. 157, 103 P.2d 732,
106 P.2d 542 (194Q)). Note, the Timit of relief to the prayer
applies for every default, not just defaults for failure to
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appear. In a case where money damages are claimed, the damages
recoverable are Timited to the prayer. Note that ORCP 18 B.
requires a statement in the prayer of the amount of damages
claimed.

Section 67 D. is ORS 18.110. See ORCP 61 D.

Section 67 E. addresses the problem of enforceability of
Jjudgments against assets held by a partnership or unincorporated
association. Present Oregon rules address this problem through
the device of a "joint debtor statute" (ORS 18.135). Partner-
ships and associations cannot be sued as entities. but suit must
be brought against individual partners or members. At common
law, for partnership or association assets to be subject to a
judgment, the judgment had to be against all partners or associa-
tion members. ORS 18.135 allows an action to recover for a joint
debt even though not all joint debtors are served. A judgment
enforceable against partnership assets can be secured by naming
all partners but serving less than all.

This rule addresses the probiem by the much simpler and
more modern approach of making a partnership or unincorporated
association suable in its own name and subject to entry of a
judgment against the entity. To accomplish this, a new rule
defining capacity of partnerships or associations to be sued is
added to Rule 26 as section B. and a new service of summons
category is added to Rule 7. Section 67 B.(1) authorizes entry
of a judament acainst the entity which would bind the assets of
the partnership or association. If a partner or member of an
association is individually liable under the substantive law, an
action against such individual could be joined with the action
against the entity by naming the individual, as well as the entity,
as a party and serving a separate summons and complaint directed
to the individual. See ORCP 28. A judgment could then be entered
against the individual parties so joined and served, as well as a
judgment against the entity. Individual partners or members not
so joined and served would not be subject to any individual judg-
ment.

The entity approach has a number of advantages. The approach:

(a) avoids the necessity of difficult distinctions between
joint and several obligations. The joint debtor statute did not
apply to some joint partnership obligations because it was limited
to actions based on contract. See ORS 68.270.

(b) simplifies naming of defendants and service of process for
partnerships and unincorporated associations with Targe membership.
In some cases a defendant would find it difficult, if not impossible,
to ascertain the names and locations of thousands of members of a
multi-state partnership or association. Although in most cases the
members would be subject to service of summons under ORCP 4, the dif-
ficulty and expense of serving such Targe numbers of people could be
prohibitive.
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Litigation and judgment in the name of the partner-
ship or association is more consistent with other treatment of
such groups. If a partnership can own property and have bank
accounts in its own name, it is simpler to have judgments entered
against that partnership in its name.

The language used in 67 E.(1) and 26 B. was adapted from
section 388 of the California Code of Civil Procedure.

ORS 18.135 referred to action against any joint obligors,
not just partnerships or associations. This rule covers only
the ability to create judgments enforceable against partnerships
or associations. ORS 18.135 subjected a person, who was never
actually served and perhaps not aware of a suit, to judgment
because another joint obligor was served. From a due process
standpoint, this is defensible for partnerships and associations
because partners and association members can be viewed as agents
for the partnership or association. That theory would usually
not apply to other joint obligation situations.

“Rule 67 E.(2) addresses a problem not specifically cov-
ered under ORS 18.735. Under the common law theories of joint
obligations, including those of partnerships and associations,
there was a requirement that any judgment be against all persons
jointly obligated. Therefore, any suit or recovery against less
than all joint obligors extinguished the claim against the other
joint obligors. See Ryckman v. Manerud, 68 Or. 350, 136 P. 826
(1913); Wheatley v. Halvorson, 213 Or. 228, 323 P.2d 49 (1958).
The same reasoning could be extended to say a default or dismis-
sal against Tess than all partners or joint debtors extinguished
the obligation. This is inconsistent with modern concepts of
joinder and judgments and could be an unnecessary procedural
trap. The rule does not affect the substantive nature of the
Joint obligation but merely says there is no procedural rule that
prohibits separate judgment. WNote, 67 E.(2) is not limited to
partnerships or joint ventures, but covers any joint obligation.

ORS 18.7135 also covered whether joint debtors could be or
shouid be joined. ORCP 28 and 29 governing permissive and
compulsory joinder of parties already cover this and should be
the applicable rules. The joinder aspects of ORS 18.135 are un-
necessary and are eliminated.

Section F. provides the procedure for specific submission
to a judgment formerly referred to as confession of judgment
after suit. ORS 26.010 through 26.040. The procedure is basical-
1y stipulation to an agreed judgment. The attorney for a party
may sign the stipulation, Confessions of judgment without action
are covered by Rule 73.
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Section 67 G. was previously included with default judgment
provisions as ORS 18.080(2). The judgment involved is a form of
special final judgment, not a default judgment. Note, under 67 A.
this is defined as a final judgment.
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RULE 68
ALLOWANCE AND TAXATION OF
ATTORNEY FEES, COSTS, AND DISBURSEMENTS
A. Definitions. As used in this rule:

A.{1) Costs and attorney fees. "“Costs" are fixed sums

provided by statute, intended to indemnify a party. "Attorney
fees" are the reasonable and necessary value of legal services
related to the prosecution or defense of an action.

A.(2) Disbursements. "Disbursements" are reasonable

and necessary expenses 1n¢urred in the pnrosecution or defense
of an action other than for legal services, and include the.
fees of officers and witnesses, the necessary expenses of tak-
ing depositions, publication of summonses or notices, the
postage where the same are served by mail, the compensation
of referees, the copying of any public record, book, or docu-
ment used as evidence on the trial, a sum paid a person for
executing any bond, recognizance, undertaking, stipulation,
or other obligation (not exceeding one percent per annum cf
the amount of the bond or other ob]igation), and any other
expense specifically allowed by agreement, by these rules, or
by other rule or statute.

B. Allowance of costs and disbursements. In any

action, costs and disbursements shall be allowed to the pre-
vailing party., uniess these rules or other ruie cr statute direct
that in the particular case costs shall not be allowed to the
prevailing party or shall be allowed to some other party, or

uniess the court otherwise directs.
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If, under a special provision of these rules or any other rule
or statute, a party has a right to recover costs, such party
shall also have a right to recover disbursements. If a party is
awarded attorney fees, such party shall not also recover the pre-

vailing party costs authorized by ORS 20.070.

C. Award of and entry of judgment for attorney fees,

costs, and disbursements.

C.(1) Application of this section to award of attorney

fees. MNotwithstanding Rule 1 C. and the procedure provided in
any rule or statute permitting recovery of attorney fees in a
particular case, this section governs the pleading, proof, and
award of attorney fees, costs, and disbursements in all cases,
regardiess of the source of the right to recovery of such fees,
except where:

C.(1)(a) Subsection {2) of ORS 105.405 or paragraph (h)
of subsection (1) of ORS 107.105 provide the substantive right
to such items; or

C.(1)(b) Such items are claimed as damages arising
prior to the action; or

C.(1)(c) Such items are granted by order, rather than
entered as part of a judgment.

C.{2) Asserting claim for attorney fees. A party

seeking attorney fees shall assert the right to recover such

fees by alleging the facts, statute, or rule which provides a
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basis for the award of such fees in a pleading filed by that
party. A party shall not be required to allege a right to a
specific amount of attorney fees; an allegation that a party

is entitled to "reasonable attorney fees" is sufficient. If a
party does not file a pleading and seeks judgment or dismissal
by motion, a right to attorney fees shall be asserted by a
demand for attorney fees in such motion, in substantially simi-
lar form to the allegations required by this subsection. Such
allegation shall be taken as substantially denied and no respon-
sive pleading shall be necessary. Attorney fees may be sought
before the substantive right to recover such fees accrues. No
attorney fees shall be awarded uniess a right to recover such
fee is asserted as provided in this subsection.

C.(3) Proof. The items of attorney fees, costs, and
disbursements shall be submitted in the manner provided by sub-
section C.(4) of this rule, without proof being offered during
the trial.

" C.{4) Award of attorney fees, costs, and disbursements;

entry and enforcement of judgment. Atforney fees, costs, and

disbursements shall be entered as part of the judgment as fol-

Tows:

[ /

C.(4){a) Entry by clerk. Attorney fees, costs, and dis-

bursements {whether the disbursement has been paid or nct) shall
be entered as part of a judgment if the party claiming them:
C.(4)(a)(i) Serves, in accordance with Rule 9 8., a veri-

fied and detailed statement of the amount of attorney fees, costs,
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and the disbursements upon all parties who are not in default for
failure to appear, not later than 10 days after the entry of the
judgment; and

C.(4)(a)(ii) Files the original statement and proof of
service, if any, in accordance with Rule 9 C., with the court.

C.(4)(a)(iii) For any default judgment where attorney fees
are included in the statement referred to in subparagraph (i) of
this paragraph, such attorney fees shall not be entered as part of

the judgment unless approved by the court before such entry.

C.(4)(b) Objections. A party may object to the allow-
ance of attorney fees, costs, and disbursements or any part
thereof as part of a judgment by filing and serving written
objections to such statement, signed in accordance with
Rule 17, not later than 15 days after the service of the
statement of the amount of such items upon such party under
paragraph C.(4)(a). Objections shall be specific and may be
founded in law or in fact and shall be desmed controverted
without further pleading. Statements and objections may be
amended in accordance with Rule 23.

C.(4)(c) Review by the court; hearing. Upon service

and filing of timely objections, the court, without a jury, shall
hear and determine all issues of law or fact raised by the statement
and objections. Parties shall be given a reasonable opportunity

to present evidence and affidavits relevant to any factual issues.

C.(4}(d) Entry by court. After the hearing the court
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shall make a statement of the attorney fees, costs, and disburse-
ments allowed, which shall be entered as a part of the judgment.
No other findings of fact or conclusions of Taw shall be neces-
sary.

C.(5) Enforcement. Attorney fees, costs, and disburse-
ments entered as part of a judgment pursuant to this section
may be enforced as part of that judgment. Upon service and
filing of objections to the entry of attorney fees, costs, and
disbursements as part of a judgment, pursuant to paragraph
¢.(4)(b) of this section, enforcement of that portion of the
Jjudgment shall be stayed until the entry of a statement of
attorney fees, costs, and disbursements by the court pursuant
to paragraph C.(4)}(d) of this section.

C.(6) Avoidance of multiple collection of costs, disburse-

ments, and attorney fees.

C.(6){a) Separate judgments for separate claims. Where

separate, final judgments are granted in one action for separate
claims, pursuant to Rule 67 B., the court shall take such steps as
necessary to avoid the multiple taxation of the same costs, attor-
ney fees, and disbursements in more than one such judgment.

C.(6)(b) Separate judgments for the same claim. When

there are separate judgments entered for one claim (where separate
actions are brought for the same claim against several parties who
might have been joined as parties in the same action, or where

pursuant to Rule 67 B. separate final judgments are entered against

several parties for the same claim), costs, attorney fees, and

20



disbursements may be entered in each such judgment as provided in
this rule, but satisfaction of one such judgment shall bar recovery
of costs, attorney fees, or disbursements included in all other

judgments.

COMMENT

This rule is designed to create a uniform procedure for
determining the existence of a right to attorney fees. There has
been substantial confusion in Oregon whether particular kinds of
attorney fee claims must be pleaded and proved at trial, or could
be submitted after trial. The Senate Judiciary Committee of the
1979 Legislative Assembly asked the Council to review the matter
and to develop a uniform method of handling attorney fees.

This rule uses the bill of disbursements method for almost
all attorney fee claims. The Council adopted the post trial pro-
cedure because it is the simpiest and separates a collateral
controversy from the main trial. It also makes sense to deal
with attorney fees after the case is tried.

The rule also develops a uniform provision for entitle-
ment to costs and disbursements. This is necessary because of
the procedural merger of Taw and equity. The rule is the prior
rule in equity and for special proceedings. The rule does not
deal with right to receive attorney fees. This was felt to be
a substantive rather than a procedural matter. For the same
reason, the rule does not cover the amount of costs or fees.

Section 68 A. of the rule retains the existing Oregon
distinction between costs and disbursements. It aiso defines
attorney fees. The disbursement definition combines ORS 20.020
and ORS 20.055. The Council did not change the items recover-
able as disbursements. Discovery deposition costs remain non-
recoverable because the rule refers to "necessary" deposition
costs. :

Section 68 B. would supersede ORS 20.040, 20.060, and the
last sentence of 20.100. The rule is the flexible standard
formerly applied to equity cases. The language used was adap-
ted from Michigan District Court Rule 526.1. The second sentence
was drafted to avoid any problem with other statutes or rules
which refer only to a right to costs in reliance upon ORS 20.020.
The last sentence settles a question not answered under the

prior ORS sections.

Section 68 C.{1) makes almost all claims for attorney
fees subject to this rule. There are a Jarge number of statutes
governing right to attorney fees. Rather than attempt to change
the language of all the statutes, the rule simply provides a
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procedure for assessing such fees no matter what source is relied
upon as providing the right to such fees. There are a few speci-
fic exceptions where the rule procedure would not be appropriate,
specifically, dissolution and partition cases. 68 C.(1}{a).

Since the rule is designed to provide a procedure for claim-
ing and proving attorney fees which are an incident of the action,
pre-axisting attorney fees which are actually claimed as damages
are excluded. 68 C.(1)(b}. The rule also applies only to costs
and fees which are included in the judgment. Other fees and costs,
such as discovery sanctions which are part of a court order and
enforceable by contempt, would not be covered by the rule. 68 C.(1}(c).

The Council felt that a party should receive scme warning
of a potential claim for attorney fees prior to trial, even though
the decision on amount and entitlement to these fees is postponed
until a bill of disbursements is filed. Requiring a pleading al-
legation of a right to attorney fees in 68 C.(2) also allows the
opponent to test the right to such fees by a pretrial motion.

Subsections 68 C.(4) and (5) are based upon the existing costs
and disbursements procedure in ORS 20.210 through 20.230. Paragraph
68 C.{4)(a) changes the procedure and requires service of a statement
claiming costs, as well as disbursements and attorney fees, prior to
entry of such costs as part of a judgment. The specific claim for -
attorney fees is included in the bill of disbursements. Note that
in cases including a judgment against parties, who are in default for
failure to appear, service of the statement of costs, disbursements,
and attorney fees is not required. A statement must be prepared and
filed to provide a basis for assessment of these items. Also, no
judgment for attorney fees can be entered in such default cases un-
less the court approves the amount of the fees. Such approval could
be in the form of an approved fee schedule for default cases adopted
by the court or approval -for individual cases.

The Council increased the time for objection to the bill of
disbursements from five days after expiration of the time to file
the bill of disbursements to 15 days after service of the statement
of costs, disbursements, and attorney fees. The last sentence of
68 C.(4)(c) requiring an opportunity to present evidence on affidavits
was added. The provision for stay of enforcement upon objection in
68 C.{5) is new.

Subsection 68 C.(6) replaces ORS 20.050 and also covers the
entry of multiple final judgments in one case. Paragraph 68 C.(6){a)
covers the situation where multiple judgments are entered on separate
claims pursuant to ORCP 67 B. In such case, the court is required to
avoid multiple taxation of the same costs, disbursements, or attorney
fees. Paragraph 68 C.{(6)(b} allows entry of the same costs, dis-
bursements, and attorney fees when there are multiple judgments against
different parties on the same claim (in the same case or in separate
cases), but makes clear that satisfaction of the costs, attorney fees,
and disbursements portion of one such judgment satisfies all of the
judgments.
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RULE &9
DEFAULT

A. Entry on default. When a party against whom a judg-

ment for affirmative relief is sought has been served with sum-
mons pursuant to Rule 7 or is otherwise subject to the jurisdic-
tion of the court and has failed to plead or otherwise defend as
provided in these rules, and these facts are made to appear by
affidavit or otherwise, the clerk or court shall enter the

default of that party.

B. Entry of default judgment.

B.{1) By the clerk. The clerk upon written application

of the party seeking judgment shall enter judgment when:

B.{1)(a) The action arises upon contract; and

B.(1){(b) The claim of a party seeking judgment is for
the recovery of a sum certain or for a sum which can by compu-
tation be made certain; and

B.(1)(c) The party against whom judgment is sought has
been defaulted for failure to appear; and

B.(1)(d) The party against whom judgment is sought is
not an infant or incompetent person and such fact is shown by
affidavit; and

B.(1)(e) The party seeking judgment submits an affida-
vit of the amount due; and

B.(1)(f) An affidavit pursuant to subsection B.(3) of
this rule has been submitted; and

8.(1)}(g) Summons was personally served within the State
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of Oregon upon the party, or an agent, officer, director, or
partner of a party, against whom judgment is sought pursuant to
Rule 7 D.(3)}(a)(i) or 7 D.(3)(b}(i}.

The judgment entered by the clerk shali be for the amount
due as shown by the affidavit, and may include costs, disburse-
ments, and attorney fees entered pursuant to Rule 68.

B.(2) By the court. In all other cases, the party

seeking 2 judgment by default shall apply to the court therefor,
but no judgment by default shall be entered against an infant
or incompetent person unless they have a general guardian or
they are represented in the action by another representative

as provided in Rule 27. If the party against whom judgment by
default is sought has appeared in the action, such party (or,

if appearing by representative, such party's representative)
shall be served with written notice of the appiication for
judgment at least 10 days, unless shortened by the court, prior
to the hearing on such application.  If, in order to enable the
court to enter judgment or to carry it into effect, it is
necessary to take an account or to determine the amount of
damages or to establish the truth of any averment by evidence
or to make an investigation of any other matter, the court may
conduct such hearing or make an arder of reference or order
that issues be tried by a jury as it deems necessary and proper.
The court may determine the truth of any matter upon affidavits.

8.({3) Non-military affidavit reguired. No judgment by

default shall be entered until the filing of an affidavit
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on behalf of the plaintiff, showing that affiant reasonably be-
lieves that the defendant is not a person in military service as
defined in Article 1 of the "Soldiers' and Sailors' Civil Relief
Act of 1940," as amended, except upon order of the court in ac-

cordance with that Act.

C. Plaintiffs, counterclaimants, cross-claimants. The

provisions of this rule apply whether the party entitled to the
judgment by default is a plaintiff, a third-party plaintiff, or
a party who has pleaded a cross-claim or counterclaim. In all
cases a judgment by default is subject to the provisions of

Rule 67 B.

D. "“Clerk" defined. Reference to "clerk” in this rule

shall include the clerk of court or any person performing the

duties of that office.

COMMENT

This rule is a combination of QRS 18.080 and Federal

Rule 55. Under section 69 A. all defaults by a party against
whom judgment is sought would be covered by this rule. ORS
18.080 referred only to failure to answer. A failure to file
responsive pleading, or failure to appear and defend at trial,
or an ordered default under Rule 46, would be regulated by
this rule. Judgments of dismissal against a party seeking
judgment are regulated by Rule 54.

Section 69 B. regqulates entry of judgment after default.
Subsection 69 B.(1) is more restrictive, in allowing entry
by the clerk, than was ORS 18.080(a). The requirements of
claim for a sum certain and jurisdiction based upon personal
service within the state were added. The rule was drafted to
avoid asking the clerk to make any decisions about the exis-
tence of jurisdiction or amount of the judgment.

In all other cases the court must order the entry of a
default judgment. Subsection 69 B.(2) is a modified form of
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Federal Rule 55 (h)(2). The limitation on judgments against
infants and incompetents is new. The section requires 10
days' notice for any default other than failure to appear.

The third sentence af subsection 69 B.(2) was intended to
preserve the existing Oregon reguirement for hearing before
entry of a default judgment. See State ex rel Nilsen v.
Cushing, 253 Or. 262, 453 P.2d 945 [1960). 1he fourth sentence
specitically allows a court to use affidavits rather than re-
quire testimony. Finally, the rule allows the court to have a
jury decide factual issues related to the default judgment,
but does not require a jury in any case. ORS 18.080 did re-
quire a jury, upon demand, in some circumstances. There is no
constitutional right to a jury trial after default, and the
Council changed the rule. Deane v. Willamette Bridge Co.,

22 Or. 167 (1892).

Under section 69 C., the rule applies to default by any
party against whom a claim is asserted. A separate default
judgment against less than all the opposing parties would
require a court direction for entry of judgment as provided
in Rule 67 C.
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RULE 70
FORM AND ENTRY QF JUDGMENT

A. Form. Every judgment shall be in writing plainly
labelled as a judgment and set forth in a separate document. A
default or stipulated judgment may have appended or subjoined
thereto such affidavits, certificates, motions, stipulations,
and exhibits as may be necessary or proper in support of the
entry thereof. No particular form of words is required, but
every judgment shall specify clearly the party or parties in
whose favor it is given and against whom it is given and the re-
lief granted or other determination of the action. The judgment
shall be signed by the court or judge rendering such judgment,
or, in the case of judgment entered pursuant to ORCP 69 B.(1), by
the clerk.

B. Entry of judgments.

B.(1) Filing; entry; notice. A1l judgments shall be filed

and shall be entered by the clerk. The clerk shall, on the date
Judgment is entered, mail a notice of the date of entry of the
judgment to the attorneys of record, if any, of each party who

is not in default for failure to appear, or if a party who is not
in defaylt for failure to appear who does not have an attorney of
record, to such party. The clerk also shall make a note in the
judgment docket of the maiiing. In the entry of all judgments,
except a judgment by default under Rule 69 B.(1), the clerk shall
be subject to the directicn of the court. Entry of judgment shall
not be delayed for taxing of costs, disbursements, and attorney

fees under Rule 68.

27



B.12) Judgment effective upon entry. Notwithstanding

ORS 3.070 or any other rule or statute, for purposes of these
rules, a judgment is effective only when entered as provided
in this rule.

8.{(3) Time for entry. The clerk shall enter the judg-

ment within 24 hours, excluding Saturdays and legal holidays,
of the time the judgment is filed. When the clerk is unable
to or omits to enter judgment within the time prescribed in
this subsection, it may be entered any time thereafter.

C. Submission of forms of judgment. Attorneys shall

submit proposed forms for judgment at the direction of the
court rendering the judgment. Unless otherwise ordered by
the court, any proposed form of judgment shall he served,
five days prior to the submission of judgment, in accordance
with Rule 9 B. The proposed form of judgment shall be filed
and proof of service made in accordance with Rule 9 C,

D. "Clerk" defined. Reference to "clerk" in this rule

shall include the clerk of court or any person performing the

duties of that office.

COMMENT

This rule deals with saveral aspects of the crucial
question of identification of a judgment and its aeffective
date. Rule 70 A. defines "judgment" as a written document
signed by the judge, or in the limited default area under
69 B8.(1), by the clerk. The rule also directs, as a general
ruie, that the judgment document be separate and plainiy lab-
elled as such. This is the approach of Federal Rule 58 and
js designed to avoid any question whether a written opinion
or order of a court is or is not a judgment. This rule differs
from the federal rule for default or stipulated judoments because
supporting motions, affidavits, or stipulations may be combined
with the judament. The specificity of parties and relief lanquage
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comes from ORS 18.030 and the statement that no particular form of
words is required conforms to Oregon case Taw. Esselstyn v. Casteel,
205 Or. 344, 286 P.2d 665, 288 P.2d 214, 288 P.2d 215 (1955).

Under section 70 B. the important question addressed is
exactly when the judgment becomes effective. Practically, the
choice is between entry (which is a formal entry in the court
records by the clerk, ORS 7.030) and filing (which is "delivery
of the document to the ¢lerk of the court with the intent that
it be filed."). Charco, Inc. v. Cohn, 242 Or. 566, 571, 411 P.2d
264 (1966). See Washington Rules, 58 (h). There has been some
confusion in the past over the effective date of a judgment.
Most provisions in ORS refer to entry, e.g., ORS 23.030, 18.080,
18.510, and 20.210. On several occasions, however, the Oregon
Supreme Court has interpreted "entry" to mean filing. Charco,
Inc. v. Cohn, supra; Highway Commission v. Fisch-Or, Inc., 241
Or. 412, 399 P.2d 1011, 406 P.2d 539 (1965). Because of this,
the Council used "filing" as the point when the time limit for
filing or acting upon motion for new trial or judgment notwith-
standing the verdict begins to run. ORCP 63 D.; 64 F. and G.

The Council felt that it was extremely important that
the effective date of a judgment be the same for all purposes.
The Council beljeved that entry was a better choice for sev-
eral reasons:

(1) The time for appeal begins to run at entry. ORS
19.026. Change of the appeal statuts would be beyond Council
rulemaking authority.

(2) Entry is a far more certain point. The entry is
part of an official record, whereas filing is not itself a
record. If the date of filing is not stamped on the document,
the filing date may be difficult to determine. There can be
considerable confusion when filing takes place. See

Vandermeer v. Pacific Northwest Development, 274 Or. 221,
223-224, 543 P.2d 268 (1976).

(3) There is a notice provision for entry. ORS 18.030
requires mailing of a copy of the judgment By the clerk to all
parties not in default. This requirement has presented substan-
tial practical difficulty for clerks. This rule requires only
notice of the date of entry to the attorney of record or party if
there is no attorney.

Therefore, subsection 70 B.(2) states generally that a
Judgment is only effective when entered. Note, the entry approach
will require the modification of ORCP 63 D. and 64 F. and G. to
change filing to entry. The reference to ORS 3.070 is necessary
because the Charco, Inc. v. Cohn opinion refers to that statute as
a basis for interpreting "entry" to mean "filing."
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Subsection 70 B.(3) is based on ORS 18.040 and 18.050.
ORS 18.040 referred to entry "within the day.," which was inter-
preted to mean 24 hours. Casner v. Hoskins, 64 Or, 254, 281,
728 P. 841, 130 P. 55 (1913).

Section 70 C. is new but reflects existing practice. It
was felt that submission of a form of judgment should be up to
the court. However, if an attorney submits a form of judgment,
it should be served on the other parties.
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RULE 71
RELIEF FROM JUDGMENT OR CRDER

A. Clerical mistakes. Clerical mistakes in judgments,

orders, or other parts of the record and errors therein arising
from oversight or omission may be corrected by the court at any
time of its own initiative or on the motion of any party and
after such notice to all parties who have appeared, if any, as
the court orders. During the pendency of an appeal, a judgment
may be corrected under this section only with leave of the apel-
late court.

B. Mistakes; inadvertence; excusable neglect: newly

discovered evidence, etc.

B.{1) By motion. On motion and upon such terms as are
just, the court may relieve a party or such party's legal
representative from a judgment for the following reasons:

(a) mistake, inadvertence, surprise, or excusable neglect;

(b) newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under
Ruie 64 F.; (c) fraud, misrepresentation, or other miscon-
duct of an adverse party; (d) the judgment is void; or (e) the
judgment has been satisfied, released, or discharged, or a
prior judgment upon which it is based has been reversed or
otherwise vacated, or it is no lcnger equitable that the judg-
ment should Have prospective application. A motion for
reasons (a), (b), and (c) shall be accompanied by a pleading or
motion under Rule 21 A. which contains an assertion of a claim or

defense. The motion shall be made within a reasonable time, and
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for reasons {a), (b), and (c) not more than one year after receipt
of notice by the moving party of the judgment. A copy of a motion
filed within one year after the entry of the judgment shall be
served on all parties as provided in Rule 9, and all other motions
filed under this rule shall be served as provided in Rule 7. A
motion under this section does not affect the finality of a judg-
ment or suspend its operation.

B.{2) When appeal pending. With leave of the appellate

court, and subject to the time limitations of subsection (1} of
this section, a motion under this section may be filed with the
trial court during the time an appeal from a judgment is pending
before an appellate court, but no relief may be granted by the
trial court during the pendency of an appeal. Leave to make the
motion need not be obtained from any appellate court, except dur-
ing such time as an appeal from the judgment is actually pending

before such court.

C. Relief from judgment by other means. This rule does

not 1imit the inherent power of a court to modify a judgment
within a reasonable time, or the power of a court to entertain
an independent action to relieve a party from a judgment, or
the power of a court to grant relief to a defendant under Rule
7 D.(6)}(f), or the power of a court to set aside a judgment for
fraud upon the court.

D. Writs and bills abolished. Writs of coram nobis,

coram vobis, audita querela, bills of review, and bills in the
nature of a bill of review are abolished, and the procedure for
obtaining any relief from a judgment shall be by motion or by

an independent action.
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COMMENT

This rule is intended tc provide a comprehensive procedure
for vacating a judgment by motion to replace ORS 18.160. The
rule also regulates nunc pro tunc entry of judgments, which are
not covered by existing QRS sections. The rule is a modified
form of Federal Rule 60, adapted to Oregon cases and practice.

Section 71 A. codifies existing Oregon practice and was
taken from Federal Rule 60 (a). The last sentence is not in
the federal rule. Under existing Oregon law, a trial court
may change a judgment during the pendency of an appeal to cor-
rect the record. Caveny v. Asheim, 202 Or. 195, 274 P.2d 281
(1954). The appelTate court should be aware of any change in
the judgment order, particularly if there is a question whether
the change is actually a correction of the record.

Subsection 71 B.(1) uses the same motion procedure as ORS
18.160. Paragraph B.(1)(a) eliminates the requirement in ORS
18.160 that the mistake be that of the moving party. This
would allow vacation based upon error by the trial judge, at
least of an unusual nature, after the time for a motion for new
trial has elapsed. Paragraph 71 B.(1)(b) explicitly authori-
zes a motion based upon newly discovered evidence. Wells,
Fargo & Co. v. Wall, 1 Or. 295 (1860). Paragraph 717 B.(1)(c)
clarifies that fraud can be used as a basis for a motion to
vacate. Compare Nichols v. Nichols, 174 Or. 390, 396, 143
P.2d 663, 149 P.2d 572 (1944); Miller v. Miller, 228 Or. 301,
307, 365 P.2d 86 (1961). Note, the provision differs from the
federal rule and does not eliminate the distinction between ex-
trinsic and intrinsic fraud. Paragraph 71 B.{(1)(d) codifies
cases allowing motion to vacate a void judgment. State ex rel
Karr v. Shorey, 281 Or. 453, 466, 575 P.2d 981 (1978). Para-
graph 71 B.{1)}(e) is new but simply codifies the common law
remedy of audita querela (available in Oregon by motion invok-
ing the inherent power of the court). Herrick v. Wallace,

114 Or. 520, 236 P.2d 471 (1925). The reference to "no longer
equitable" restates the rule that a judgment with prospective
operation may be subject to change based upon changed condi-
tions. Farmers' Loan Co. v. Oregon Pac. R. Co., 28 Or. 44,

40 P, 1089 (1895}.

Subsection 71 B.(1) also explicitly requires that the party
who makes the motion must demonstrate that a claim or defense is
being asserted and that vacation of the judgment would not be a
waste of time. That requirement existed for motions under ORS
18.160. Lowe v. Institutional Investors Trust, 270 Or. 814, 817
(1974), Washington County v. Clark, 276 Or. 33, 37 (1976). The
requirement would not makKe sense tor paragrapns (d) ana (e} under
the subsection. Dial Press v. Sisemore, 263 Or. 460 (1978).
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The one-year time 1imit of ORS 18.160 is retained for para-
graphs 71 B.(1)(a), (b), and (c). The time limit is neither
necessary nor desirable for paragraphs (d) and (e}. The rule
also requires that any motion be made in a reasonable time, which
would be the same as the existing due diligence requirement in
Oregon. This would not apply to ground 71 B.(1)(d). The most
important change in the time 1imits is the reference to "filing,"
instead of granting the motion. Compliance with the time limit
should depend upon the diligence of the moving party and not upon
the court.

The provisions relating to service of the motion are not in
the federal rule and were drafted to conform to Herrick v.
Wallace, supra, at 526.

Under Oregon case law, during the pendency of an appeal
the trial judge could not vacate a judgment for the reasons cov-
ered in section 71 B. Caveny v. Asheim, supra. Since there
may be a one-year time limitation for filing the motion, it should
be possible to file such a motion in the trial court during the
one-year period to await disposition of the appeal; this is pro-
vided by subsection 71 B.(2). Since the motion might affect the
appellate court's consideration of the case, the rule requires
notice and Teave from the appellate court. After the termination
of the appeal there is no reason to require permission of the ap-
pellate court. See Nessley v. Ladd, 30 Or. 564, 48 P. 420 (1897).

Subsection 71 B.(3) simply recognizes the other existing
methods of seeking vacation of judgment, e.g., separate suit
for equitable relief, Oregon-Washington R. & Navigation Co. v.
Reid, 155 Or. 602, 65 P.2d 664 {1937), and a motion invoking
the inherent power of a court to vacate a judgment within a
reasonable time. ORS 1.055; Braat v. Andrews, 266 Or. 537,

14 P.2d 540 (1973).

Coram nobis, coram vobis, and audita querela were common
law procedures for vacating judgments. Bills of review and
bills in the nature of review were used by the courts of equity.
Any grounds for vacation which could be raised by such devices
are covered by this rule and the earlier procedures are speci-
fically eliminated to avoid confusion.
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RULE 72
STAY OF PROCEEDINGS TO ENFORCE JUDGMENT

A. Immediate execution; discretionary stay. Execution or

other oroceeding to enforce a judgment may issue immediately
upon the entry of the judgment, unless the court directing entry
of the judgment, in its discretion and on such conditions for the
security of the adverse party as are proper, otherwise directs.
No stay of proceedings to enforce judgment may be entered by the
trial court under this section after the notice of appeal has been
served and filed as provided in ORS 19.023 through 19.029 and
during the pendency of such appeal.

B. Other stays. This rule does not limit the right of a
party to a stay otherwise provided for by these rules or other
statute or rule.

C. Stay or injunction in favor of public body. The fed-

eral government, any of its public corporations or commissions,

the state, any of its public corporations or commissions, a county.
a municipal corporation, or other similar public body shall not

be required to furnish any bond or other security when a stay is
granted by authority of section A. of this rule in any action to
which it is a party or is responsible for payment or performance
of the judgment.

D. Stay of judgment as to multiple claims or muitiple

parties. When a court has ordered a final judgment under the
conditions stated in Rule 67 B., the court may stay enforcement

of that judgment or judgments and may prescribe such conditions
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as are necessary to secure the benefit thereof to the party in

whose favor the judgment js entered.

COMMENT

Existing ORS sections do not clearly cover stay of enforce-
ment of judgment, other than providing for an automatic stay by
the supersedeas bond. GRS 19.040, et seq. This rule does not
change the supersedeas bond provisions or affect the power of
the appellate court to grant a stay pending appeal, but deals
with the power of the trial court to stay enforcement of judg-
ment.

Section 72 A. is taken from Utah Rule of Civil Procedure
62{c) and restates existing Qregon law. Helms Groover & Qubber
Co. v. Copenhagen, 93 Or. 410, 177 P, 935 (1919). The last
sentence is not in the Utah rule but states the existing Cregon
rule. State ex rel Peterkort v. Bohannmon, 210 Or. 215, 309 P.
2d 800 (1957).

Section 72 C. is new. A bond is only necassary where the
party against whom judgment is entered might not perform. Where
a public body would be responsible, no bond is needed. See ORS
22.010 and 20.140.

Section 72 D. {s taken from ORS 18.125(2).

36



RULE 73
JUDGMENTS BY CONFESSION

A. Judgments which may be confessed.

A.(71) Judgment by confession may be entered without
action for money due in the manner prescribed by this rule.
Such judgment may be entered in any court having jurisdiction
over the subject matter. The application to confess judgment
shall be made in the county in which the defendants, or one
of them, reside or may be found at the time of the application.
A judgment entered by any court in any other county has no
force or validity, notwithstanding anything in the defendant's
statement to the contrary.

A.(2) No judgment by confession may be entered without
action upon a contract, obligation, or 1iability which arises
out of the sale of goods or furnishing of services for per-
sonal, family, or household use, or out of a loan or other
extension of credit for personal, family, or household pur-
poses, Or upon a promissory note which is based upon such
sale or extension of credit.

B. Statement by defendant. A statement in writing

must be made, signed by any party against whom judgment is to
be entered, or a person authorized to bind such party, and
verified by oath, as follows:

B.(1) It must authorize the entry of judgment for a

specified sum; and
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B.(2) It must state concisely the facts out of which it
arose, and show that the sum confessed therefor is justly and
presantly due.

B.{3) It must contain a statement that the person or
persons signing the judgment understands that it authorizes
entry of judgment without further proceeding which would auth-
orize execution to enforce payment of the judgment.

8.(4) It must have been executed after the date or dates
when the sums described in the statement were due.

C. Application by plaintiff. Judgment by confession may

be ordered by the court upon the filing of the statement re-

quired by section B. of this rule. The judgment may be entered

and enforced in the same manner and with the same effect as a

judgment in an action.

D. Confession by joint debtors. One or more joint debtors
may confess a jddgment for a joint debt due. Where all the
joint debtors do not unite in the confession, the judgment shall
be enterad and enforced against only those who confessed it and
it is not a bar to an action against the other joint debtors upon
the same demand.

COMMENT

This rule retains confessions of judgment without action in
a more limited form than QRS 26.100-26.130 but is consistent with
existing Oregon practice and constitutional Timitations.

Under subsection 73 A.{1), the use of the device is limited
to amounts actually due. The confession of judgment should not
be used generally as a security device. The 1imiting of the place
of entry is adapted from IT1. Stat. Ann. Ch. 110, § 50(3) (1968).

Subsection 73 A.{2) prohibits use of the procedure in actions

arising from consumer transactions. This is simply carrying for-
ward prior legislative action which prohibited the procedure in
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many consumer transactions. See ORS 83.670(1), 91.745(1)(b),
697.733(3), and 725.050(2). The language used was adapted from
Cal. Code of Civ. Proc. § 1132.

Section 73 B. is new and is intended to allow confessions
of judgments based upon agreement by the debtor after the amounts
claimed were due and not allow confessions of judgment based upon
a cognovit agreement in the original agreement or instrument
creating the debt. The cognovit situation is the one most open
to abuse and where due process may require some hearing or notice
before entry of the judgment. Testimony received by the Council
indicated that confessions of judgments based upon cognovit agree-
ments were not used in Oregon practice, but the confession of
judgment was needed to encourage some settlements when a debtor
acknowledges that a debt is due but cannot pay immediately.

Sections 73 C. and D. were adapted from N.Y. C.P.L.R. § 3218.

RULE 74 (RESERVED)
RULE 75 (RESERVED)
RULE 76 (RESERVED)
RULE 77 (RESERVED)
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RULE 78
ORDER OR JUDGMENT FOR SPECIFIC ACTS

A. Judgment regquiring performance considered equivalent

thereto. A judgment requiring a party to make a conveyance,
transfer, release, acquittance, or other T1ike act within a
period therein specified shall, if such party does not comply
with the judgment, be deemed to be equivalent thereto.

B. Enforcement; contempt. The court or judge thereof

may enforce an order or judgment directing a party to perform
a specific act by punishing the party refusing or neglecting
to comply therewith, as for a contempt as provided in ORS
33.010 through 33.150.

- C. Application. Section B. of this rule does not apply
to a judgment for the payment of money, except orders and
judgments for the payment of suit money, alimony, and money
for support, maintenance, nurture, education, or attorney
fees, in:

€.(1) Actions for dissolutions of marriages.
C.{(2) Actions for separation from bed and board.
C.(3) Proceedings under ORS 108.110 and 108.120.

D. Contempt proceeding. As an alternative to the

independent proceeding contemplated by ORS 33.010 through
33.150, when a contempt consists of disobedience of an injunc-
tion or other judgment or order of court in a c¢ivil action,

citation for contempt may be by motion in the action in which
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such order was made and the detarmination respecting punishment
made after a show cause hearing. Provided however:

D.(1) Notice of the show cause hearing shall be served
perscnally upon the party required to show cause.

D.(2) Punishment for contempt shall be Timited as pro-
vided in ORS 33.020.

D.(3) The party cited for contempt shall have right to
counsel as provided in ORS 33.095.

COMMENT

This rule was generally taken from existing ORS sections.
Section A. is ORS 23.020(1). Section B. is ORS 23.020(2) with
the specific reference to ORS chapter 33 added.

Section C. was taken from ORS 23.020.(3). The ORS language
forbidding punishment by contempt for failure to obey a court
“order" was eliminated. If taken literally, it would prohibit
enforcement of any interlocutory order for payment of money by
contempt, e.g., discovery sanctions under Rule 46 or orders
under Rule 36 C. See QORCP 67 A. and 68 C.(1)(c).

Section D. is new and authorizes & motion procedure for

contempt, as an altarnative to an independent proceeding under
QRS chapter 33. The motion practice was the traditional
chancery procedure.
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RULE 79

TEMPORARY RESTRAINING QRDERS AND
PRELIMINARY INJUNCTIONS

A. Availability generally.

A.(1) Circumstances. Subject to the requirements of

Rule 82 A.(1), a temporary restraining order or preliminary
injunction may be allowed under this rule:

A.(1)(a) When it appears that a party is entitled to
relief demanded in a pieading, and such relief, or any part
thereof, consists of restraining the commission or continuance
of some act, the commission or continuance of which during the
Titigation would produce injury to the party seeking the
relief; or

A.(1)(b) When it appears that the party against whom a
judgment is sougnt is doing or threatens, or is about to do, or
is procuring or suffering to be done, some act in violation of
the rights of a party seeking judgment concerning the subject
matter of the action, and tending to render the judgment inef-
fectual. This paragraph shall not apply when the provisions of
Rule 83 F., G.{(4), and I1.(2) are applicable, whether or not pro-
visional relief is ordered under those provisicns.

A.(2) Time. A temporary restraining order or prelimi-
nary injunction under this rule may be aliowed by the court, or
judge thereof, at any time after commencement of the action and
before judgment.

8. Temporary restraining order.

8.(1) MNotice. A temporary restraining order may te
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granted without written or oral notice to the adverse party or
to such party's attorney only if:

B.{1)(a) It clearly appears from specific facts shown by
affidavit or by a verified complaint that immediate and
irreparable injury, loss, or damage will result to the appli-
cant before the adverse party or the adverse party's attorney
can be heard in opposition, and

B.(1)(b) The applicant or applicant's attorney submits
an affidavit setting forth the efforts, if any, which have been
made to notify defendant or defendant's attorney of the appli-
cation, including attempts to provide notice by telephone, and
the reasons supporting the claim that notice should not be required.
The affidavit required in this paragraph shall not be required
for orders granted by authority of paragraphs (c¢), (d}, (e}, (f),
or (g) of subsaction (1} of QRS 107.098.

B.(2) Contents of order. Every temporary restraining

order granted without notice shall be endorsed with the date
and nour of issuance; shall be filed forthwith; and shall define
the inJury ana state why it is irreparable and why the order was
granted without notice.

B.(2){a) DOuration. Every temporary restraining order
shall expire by its terms within such time after entry, not to
‘exceed 10 days, as the court fixes, unless within the time so
fixed the order, for good cause shown, is extended for a l1ike
period or unless the party against whom the order is directed
consents that it may be extended for a longer period. The

reasons for the extension shall be entered of record.
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B.(2}(b) When 10-day limit does not apply. The 10-day

limit of paragraph B.{2)}(a) does not apply to grders granted by
authority of paragraphs (¢), (d), (e), (f), or (g) of subsec-
tion (1) of ORS 107.095.

B.(3) Hearing on preliminary injunction. In case a

temporary restraining order is granted without notice, the
motion for a preliminary injunction shall be set down for hear-
ing at the earliest possible time and takes precedence over

all matters except older matters of the same character. When
the motion comes on for hearing the party who obtained the
temporary restraining order shall proceed with the application
for a pre]iminary injunction and, if such party does not do so,
the court shall dissolve the temporary restraining order.

B.(4) Adverse party's motion to dissolve or modify. On

two days' notice (or on shorter notice if the court so orders)
to the party who obtained the temporary restraining order
without notice, the adverse party may appear and move for
dissolution or modification of such restraining order. In that
avent the court shall proceed to hear and determine such motion
as expeditiously as the ends of justice require.

B.(5) Temporary restraining orders not extended by impli-

cation. If the adverse party actually appears at the time of
the granting of the restraining order, but notice to the adverse
party is not in accord with section C.(1), the restraining order
is not thereby converted into a preliminary injuncticn. If a

party moves to dissolve or modify the temporary restraining order
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as permitted by subsection B.(4)}, and such motion is denied, the
temporary restraining order is not thereby converted into a
preliminary injunction.

C. Preliminary injunction.

C.(1) Notice. No preliminary injunction shall be issued
without notice to the adverse party at least five days before
the time specified for the hearing, unless a different period
is fixed by order of the court.

C.(2) Consolidation of hearing with trial on merits.

Before or aftar the commencement of the hearing of an applica-
tion for preliminary injunction, the parties may stipulate that
the trial of the action on the merits shall be advanced and -
consotidated with the hearing of the application. The parties
may also stipulate that any evidence received upon an application
for a preliminary injunction which would be admissible upon the
trial on the merits becomes part of the record on trial and need
not be repeated upon the trial.

D. Form and scope of injunction or restraining order.

Every order granting a preliminary injunction and every restrain-
ing order shall set forth the reasons for its issuance; shall be
specific in terms; shall describe in reasonable detail, and not
by reference to the complaint or other document, the act or acts
sought to be restrained; and is binding only upon the parties to
the action, their officers, agents, servants, employees, and at-

torneys, and upon those persons in active concart or participation
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with any of them who receive actual notice of the order by per-
sonal service or otherwise.

E. Scope of rule.

E.{1] This rule does not apply to a %temporary restraining
order issued by authority of ORS 107.700 to 107.720.

E.(2) This rule does not apply to temporary restraining
orders or preliminary injunctions granted pursuant to ORCP 83
except for the appiication of section D. of this rule.

E.{(3) These rules do not modify any statute or rule of
this state relating to temporary restraining orders or prelimi-
nary injunctions in actions affecting employer and employee.

F. Writ abolished. The writ of ne exeat is abolished.

COMMENT

This rule replaces ORS chapter 32. The existing ORS pro-
visions are not complete, do not adequately distinguish between
temporary restraining orders and preliminary injunctions, and
have never been integrated with the provisional process pro-
cedure of ORS chapter 29 (now ORCP 83).

The grounds spelled out in subsection A.{1) are identical
to ORS 32.040, except reference to a restraining order where a
defendant threatens to remove or dispose of property has been
eliminated. Restraining orders to prevent a defendant from
frustrating enforcement of a future judgment by disposition of
property are covered under the provisional remedies procadure of
ORCP 83. See Huntington v. Coffee Associates, 43 Or. App. 585,
603 P.2d 1183 {1979). The procedure in this rule applies either
to the situaticn where the ultimate remedy sought in the case is
a permanent injunction and the plaintiff needs immediate relief,
or where the injunction sought to effectuate the eventual judg-
ment does not consist of restraining the defendant from disposing
of property because such property could be applied to satisfy
any judgment.

Subsection A.(2) was taken from QRS 32.020(1}.
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Sections B. and C. are adapted from Federal Rule 65(a) and
(b). Paragraph B.(1)(b) was redrafted to make cTear that a party
seeking a temporary restraining order must try to inform the
opposing party or such party's attorney of the applicaticn by
telephone or any other possible means. An ex parte restraining order
{s authorized but only for 10 days. Under Rule 17, a complaint need
not Be verified, but it could be verified to provide a basis for an
order under 79 B.(1)(a). Paragraph B.(2)(b) makes clear that the
10-day 1imit does not apply in domestic relations cases.

Subsection B.(5) is not in the federal rule and was drafted
to avoid the confusion discussed in Granny Goose Foods, Inc. v.
Teamsters, 415 U.S. 423, 432 n.7 (1974).

Subsection C.(2) differs from the federal rule; consolidation
with trial on the merits requires agreement of the parties.

Section D. is taken from Federal Rule 65 (d)}. Note, the
bond requirements for preliminary injunctions and temporary
restraining orders are found in ORCP 82.

Under section E. certain preliminary injunctions are not
covered. Subsaction E.(1) covers the Family Abuse Prevention Act.
Subsection E.(2) carries out the distinction in section A. be-
tween preliminary accelerated injunctive relief and restraining
orders designed to preserve a defendant's property to satisfy
judgment. Subsection E.(3) is taken from Federal Rule 65 (e)
and is designed to avoid conflict with state and federal acts
limiting injunctions in laber relations matters.

The writ of ne exeat was a common law form of restraining

order that prevented a person from leaving the jurisdiction. It
was explicitly abolished by ORS 34.820.
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RULE 80
RECEIYERS

A. Receiver defined. A receiver is a person appointed by

a ¢ircuit court, or judge thereof, to take charge of property dur-
ing the pendency of a civil action or upon a judgment or order
therein, and to manage and dispose of it as the court may

direct.

8. When appointment of receiver authorized. Subject to
the requirements of Rule 82 A.{2), a receiver may be appointed by
a circuit court in the following cases:

B.(1) Provisionally to protect property. Provisional-

1y, before judgment, on the application of any party, when
such party's right to the property, which is the subject of
the action, and which is in the possession of an adverse
party, is probable, and the property or its rents or profits
are in danger of being lost or materially injured or impaired.

B.(2) To effectuata judgment. After judgment to carry

the same into effect.

B.{3) To dispose of property, to preserve during

appeai, or when execution unsatisfied. To dispose of the

property according to the judgment, or to preserve it during
the pendency of an appeal or when an execution has been re-
turned unsatisfied and the debtor refuses to apply the prop-

erty in satisfaction of the judgment.

B.(4) Creditor's action. In an action brought by a
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creditor to set aside a transfer, mortgage, or conveyance of
property on the ground of fraud or to subject property or a
fund to the payment of a debt.

B.(5) Attaching creditor. At the instance of an attach-

ing creditor when the property attached is of a perishable
nature or is otherwise in danger of waste, impairment, or
destruction or where the debtor has ahsconded or abandoned
the property and it is necessary to conserve or protect it,
or to dispose of it immediately.

B.(6) Protect, preserve, or restrain property subject

to execution. At the instance of a judgment creditor either

before or after the issuance of an execution to preserve, pro-
tect, or prevent the transfer of property liable to execution
and sale thereunder.

B.(7) Corporations and associations; when provided by

statute. In cases provided by statute, when a corporation or
cooperative association has been dissolved, or is insolvent,
or in imminent danger of insolvency, or has forfeited its
corporate rights.

B.(8) Corporations and associations; to protect property

or intarest of stockholders or creditors. When a corporation or

cooperative association has been dissolved or is insolvent or

in imminent danger of insolvency and it is necessary to protect
the property of the corporation or cooperative association, or fo
conserve or protect the interests of the stockholders or credi-

tors.
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C. Appointment of recsivers; notice. No receiver shail be

appointed without notice to the adverses party at least 1C days
before the time specified for the hearing, unless a different
neriod is fixed by order of the court.

D. Form of grder appoginting receivers. Every order or

judgment appointing a recejver:

0.(1) Shall contain a reascnabie description cf the prop-
erty included in the receivership;

D.(2) Shall fix the time within which the recasiver shall
file a report setting forth {a) the property of the debtor in
greater detail, (b} the intarests in and claims against it, and
(¢) its income-producing capacity and recommendations as to the
best method of realizing its value for the benefit of those
entitied;

D.(3) Shall set a time within which creditors and claim-
ants shall file their claims or be barred when a general receiver
is appointed to liquidate and wind up affairs; and

D.(4) May require periodic reports from the receiver.

£. Notice to persons interested in receivership. A general

receiver appointed to liquidate and wind up affairs shall under
the direction of the court, give notice to the creditors of the
corporation, of the partnership or association, or of the individuai,
in such manner as the court may direct, requiring such creditors

to file their claims, duly verified, with the receijver, the
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receiver's attorney, or the clerk of the court, within such time
as the court directs.

F. Special notices.

F.(1) Required notice. Creditors filing claims with the

receiver, all persons making contracts with _the receiver, all
persons having claims against the receiver, all persons having
any interests in receivership property, and all persons against
whom the receiver asserts claims shall receive notice of any
proposed action by the court affecting their rights.

F.(2) Request for special notice. At any time after a

receiver is appointed, any person interested in said receiver-
ship as a party, creditor, or otherwise, may serve upon the
receiver (or upon the attorney for such receiver) and file with
the clerk a written request stating that such person desires
special notice of any and all of the following named steps in
the administration of said receivership:

F.(2)(a)} Filing of motions for sales, leases, or mort-
gages of any property in the receivership;

F.(2){h) Filing of accounts;

F.{(2)(c) Filing of motions for removal or discharge of the
receiver; and

F.(2){(d) Such other matters as are officially requested
and approved by the court.

A request shall state the post office address of the person,

or such person's attorney.
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F.(3) Form and service of notices. ‘Any notice required by

this rule (except petitions for the sale of perishable property,
or other personal property, the keeping of which will involve
expense or loss) shall be addressed to.the person to be notified,
or such person's attorney, at their post office address, and
deposited in the United States Post Office, with the postage
thereon prepaid, at Teast five days (10 days for notices under
section C.) before the hearing on any of the matters above des-
cribed; or personal service of such notice may be made on the
person to be notified or such person's attorney not Tess than
five days (10 days for notices under section C.} before such
hearing. Proof of mailing or personal service must be filed
with the clerk before the hearing. If upon the hearing it ap-
pears to the satisfaction of the court that the notice has been
regularly given, the court shall so find in its order.

- G. Termination of receiverships. A receivership may be

terminated only upon motion served with at least 10 days' notice
upon all parties who have appeared in the proceeding. The court
may require that a final account and report be filed and served,
and may provide for the filing of written objections to such
account within a specified time. At the hearing on the motion
to terminate, the court shall hear all objections to the final
account and shall take such evidence as is appropriate, and
shall make such orders as are just concerning the termination of
the receivership, including all necessary orders on the fees and

costs of the receivership.
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COMMENT

This rule clarifies the procedure for a receivership now
covered by ORS chapter 31. [t adds necessary provisions for
notice and hearing. Although some receiverships are post judg-
ment, the rule is included with provisional remedies because of
the provisions covering pre-judgment receivership.

Section A. is identical to ORS 31.010.

Section B. is exactly the same as ORS 31.020. Note,
temporary receiverships to preserve a defendant's property are
governed here and not under provisional process in Rule 83. See
QRCP 81 A.(9). It was felt that a receivership was such a
specialized provisional remedy that it should be kept separate.
The bond requirements for a receivership appear in ORCP 82.

Notice to the defendant and hearing prior to a receivership
are required by case law and are included in section C. Anderson
v. Robinson, 63 Or. 228, 233, 126 P. 988, 127 P. 546 (1912);

Stacy v. McNicholas, 76 Or. 167, 183, 144 P. 96, 148 P 67 (1915
There is no provision for an ex parte receivership order. In an
emergency situation, a temporary restraining order would be avail-
able under Rule 79 to protect a party until a receivership could be
established.

Section D. was adapted from Pennsylvania Rule of Civil Pro-
cedure 1533(g) and Rhode IsTand Rule of Civil Procedure 66 0.
Section E. is taken from Washington Superior Court Rule 6&6(c).

Subsection F.{1) is required by Pacific Lumber Co. v. Prescott,
40 Or. 374, 384, 67 P.2d 207 (1902). Subsections F.(2) and (3) were
taken from Washington Superior Court Rules 66 D. and E. Section G.
is not covered by ORS and was taken from Arizona Rule of Civil Pro-
cedure 66 C.(3). Note, termination may be controlled by statute.
See QRS 652, 550.

ORS 31.040(2) was eliminated as unnecessary, and ORS 37.050
would remain as a statute.
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RULE 81

DEFINITIONS; NOTICE OF LEVY; SERVICE;
AQVERSE CLAIMANTS

A. Definitions. As used in Ruies 81-85, unless the con-
text otherwise requires:

A.(1) Attachment. "Attachment" is the procedure by
which an unsecured plaintiff obtains a judicial Tien on
defendant's property prior to judgment.

A.(2) Bank. "Bank" includes commercial and savings
banks, trust companies, savings and loan associations, and
credit unions.

A.(3) Clerk. "Clerk" means clerk of the court or any
persan performing the duties of that office.

A.(4) Consumer goods. "Consumer goods" means consumer

goods as defined in ORS 79.1090.

A.(5) Consumer transaction. "Consumer transaction“

means a transaction in which the defendant becomes obligated
to pay for goods sold or leased, services rendered, or monies
loaned, primarily for purposes of the defendant's personal,
family, or household use.

A.(6) Issuing officer. "Issuing officer” means any

person who on behalf of the court is authorized to issue pro-
visional process.

A.(7) Levy. "Levy" means to create a lien upon prop-
erty prior to judgment by any of the procedures provided by

Rules 81-85 that create a lien.

54



A.(8) Plaintiff and defendant. "Plaintiff" includes any

party asserting a claim for relief whether by way of claim,
third party claim, cross-claim, or counterclaim, and "defendant”
includes any person against whom such claim is asserted.

A.(9) Provisional process. "Provisional process" means

attachment under Rule 84, claim and delivery under Rule 85,
temporary restraining orders under Rule 83, preliminary injunc-
tions under Rule 83, or any other legal or equitable judicial
process or remedy which before final judgment enables a plain-
tiff, or the court on behalf of the plaintiff, to take possession
or control of, or to restrain use or disposition of, or fix a
1ien on property in which the defendant ciaims an interest, ex-
cept an order appointing a provisional receiver under Rule 80 or
granting a temporary restraining order or preliminary injunction
under Rule 79.

A.{10) Security interest. “Security interest" means a

lien created by agreement, as opposed to a judicial or statu-
tory Tien.

A.(11) Sheriff. "Sheriff" includes a constabie of a
district or justice court.

A.(12} Writ. A "writ" is an order by a court to a sheriff
or other official to aid a creditor in attachment.

B. Notice to defendant following levy.

8.(1) Form of notice. Whenever a plaintiff levies on
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property of a defendant, other than wages held by an employer,

the plaintiff must cause to be promptly served on the defendant,
in the manner provided in Rule 9 B., a notice in substantially

the following form:

IN THE COURT OF THE STATE OF OREGON FOR COUNTY

)
)
Plaintiff ) No.
)
v. % NOTICE OF LEVY

Defendant )

TO: (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT
CONCERNS YOUR PROPERTY.

1. Action was commenced against you on for §
P To secure payment the following has been levied on:

(E.q.: 1979 Chevrolet, License #ABC 123

Savings account in Fiduciary Trust &

SaVings Co.

Ete. )

3. This property will (be held by the court) (remain subject
to a Tien) while the action is pending and may be taken
from you permanently if judgment is entered agéinst you.

4, You may release the property from the levy :by delivering

a bond to the clerk of the court.
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If you have any guestions about this matter, you should
consult an attorney.
IF YOU DO NOTHING ABOUT THIS. YOU MAY LOSE THIS PROPERTY PERMAN-
ENTLY.

Name and address of plaintiff or
nlaintiff's attorney

B.(2) Notice of exemption. I[f the defendant is a natural

person, the notice served shall also contain the following state-
ment:

SOME KINDS QF PROPERTY CANNOT BE TAKEN FROM YOU IN A
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS
NOTICE MAY OR MAY NOT BE THE KIMD OF PROPERTY THAT
CANNOT BE TAKEN. IF YOUR PROPERTY IS PROTECTED, YQU
MUST TAKE ACTION IMMEDIATELY TO CLAIM THAT YQUR PRQP-
ERTY CANNOT BE TAKEN. IF YQU DO NOT ACT, YOU WILL
LOSE THE PROPERTY, WHETHER OR NOT IT IS PROTECTED.
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP-
ERTY DESCRIBED IN THIS NOTICE CAN BE TAKEN IN THIS
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TO
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN.

B.(3) Address of defendant unknown. Where a plaintiff

cannot find defendant or defendant's attorney and knows of no
address or office of defendant or defendant's attorney and with
reasonable diligence cannot discover any address or office of
defendant or defendant's attorney and cannot serve notice upon
defendant in any manner, plaintiff shall file an affidavit to
that effect, and service of notice upon defendant shall not be

required.
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C. Service of notices; proof of service.

C.(1)} Service. Except where some other method is ex-
pressly permitted, any notice or order to show cause required
or permitted to be served by Rules 81-85 shall be served in
the manner in which a summons may be sérved.

€.(2) Proof of service. Copies of all notices or orders

to show cause shall be filed together with proof of service as
provided in Rule 9 C,

D. Adverse claimants. A person other than the defen-

dant claiming to be the actual owner of property subject to
provisional process, or any interest in such property, may
move the court for an order establishing the claimant's title
or interest, extinguishing the plaintiff's lien, or other ap-
propriate relief. After hearing:

D.{1) Summary release of attachment. In & case where

there is no genuine issue as to any material fact and the
claimant is entitled to relief as a matter of law, the court
may make an order establishing claimant's title or interest,
extinguishing or Timiting the plaintiff's lien, or granting
other appropriate relief.

D.(2) Continuation of attachment. In all other cases,

the court shall order the provisional process continued pend-
ing judgment. Such order protects the sheriff but is not an

adjudication between the claimant and the plaintiff.
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COMMENT

This rule provides the general principles applicable to all
provisional process covered in Rules 81 through 85.

Subsections A.(1), (2), (3), (8), (11), and (12) are new.
Subsections A.(4), (5), and {6) were taken from ORS 29.020. Sub-
section A.(7) is based on ORS 24.010(3), and subsection A.(10)
is based on 171 U.S.C. § 101 (37). The most important definition
is A.(9), which was adapted from ORS 29.020(5) and clarifies the
relationship between provisional process and other temporary
restraining orders or provisional receiverships.

Section B. basically requires the same notices as did
ORS 29.178, but the language of the statute was modified siightly
and the form of notice was specified. The most important change
is in B.(2) where the requirement that notice to individuals
contain & list of exemptions, an explanation of the exemption
procedure, and a reference to the availability of forms is elimi-
nated. The Council does rot wish to discourage exemption claims,
but felt the notice presently required for attachment was incompre-
hensible and constituted a procedural trap.

Sections C. and 0. are new. Section D. is designed to pro-
yide summary procedure for release of attachment which does not
infringe jury trial rights in the dispute between the attaching
plaintiff and a claimant. Although the claimant of the property
would have a right to a separate action to determine title and
right to possession, that might not be sufficient when immediate
action is needed. Section D. allows the court, which authorized
the provisional process, to act after summary hearing if there
arepno7facts in dispute and claimant is entitled to relief. 3ee
ORCP 47.

ORS 29.210 presently makes reference to a summary procedure.
The seldom used sheriff's jury in QRS 29.21Q is eliminated.
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RULE 82

SECURITY; BONDS ANC UNDERTAKINGS;
JUSTIFICATION OF SURETIES

A.{1) Restraining orders; preliminary injunctions.

A.(1)(a) No restraining order or preliminary injunction
shall issue excapt upon the giving of security by the applicant,
in such sum as the court deems proper, for the payment of such
costs, damages, and attorney fees as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or
restrained.

A.(1)(b) No security will be required under this section
where:

A.(1)(b)(i} A restraining order or preliminary injunction
is sought to protect a person from violent or threatening
behavior; or

A.(1)(bj{ii) A restraining order or preliminary injunction
is sought to prevent unlawful conduct when the effect of the
injunction is to restrict the enjoined party to available judicial
remedies.

A.(2) Receivers. No receiver shall be appointed except
upon the giving of security by the receiver in such sum as the
court deems proper for the payment of any costs, damages, and
attorney fees as may be sustained or suffered by any party due to
the wrongful act of the recaiver.

A.{3) Attachment or claim and delivery.

A.(3)(a} Befare any property is attached under Rule 84 or

taken by the sheriff under Rule 85, the plaintiff must file with
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the clerk a surety bond, in an amount fixed by the court, and to the
effect that the plaintiff will pay all costs that may De adjudged to
the defendant, and all damages which the defendant may sustain By
reason of the attachment or taking, if the same be wrongful or
without sufficient cause, not exceeding the sum specified in the
bond.

A.{3)(b) Upon motion by the defendant and a showing that
defendant's potential costs or damages exceed the amount of the
bond, the court may require the plaintiff to give additional
security.

A.(3){(c) No bond shall be required before property is taken
by the sheriff under Rule 85 if the court, in the order authoriz-
ing issuance of provisional process, finds that the claim for
which probable cause exists is that defendant acquired the prop-
erty contrary to law.

A.(4) Other provisional process. No other provisional

process shall issue except upon the giving of security by the
plaintiff in such sum as the court deems proper, for payment of
such costs, damages, and attorney fees as may be incurred or
suffered by any party who is wrongfully damaged by such provi-
sional process.

A.(5) Form of security or bond. Unless otherwise ordered

by the court under subsection (6) of this section, any security
or bond provided for by these rules shall be in the form of a
security bond issued by a corporate surety qualified by Taw to

issue surety insurance as defined in ORS 731.186.
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A.{6)}) Modificaticn of security requirements by court.

The court may waive, reduce, or limit any security or bond pro-
vided by these rules, or may authorize a non-corporate surety
bond or deposit in lieu of bond, or require other security, upaon
an ex parte showing of good cause and on such terms as may be just
and equitable.

3. Security; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the
giving of security by a party, and security {s given in the
form of & bond or stipulation or other undertaking with one

or more sureties, each surety submits to the jurisdiction of
the court and irrevocably appoints the clerk of the court as
such surety's agent upon whom any papers affecting the surety's
Tiability on the bond or undertaking may be served. Any
surety's liability may be enforced on motion without the neces-
sity of an independent action. The motion and such notice of
the motion as the court prescribes may be served on the clerk
of the court, who shall forthwith maii cooies to the sureties
if their addresses ars known.

C. Apporovai by cierk. Except where approval by a judge

is otherwise required, the clerk is authorized fc approve all
undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statute, rule, or order of the
court, where the same are executzd by a corporate surety under

D.{2) of this rule.
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D. Qualifications of sureties.

D.(1) Individuals. Each individual surety must be a
resident of the state. Each must be worth the sum specified in
the undertaking, exclusive of property exempt from execution,
and over and above all just debts and liabilities, except that
where there are more than two sureties, each may be worth a
lesser amount if the total net worth of all of them is equal to
twice the sum specified in the undertaking. No attorney at law,
peace officar, clerk of any court, or other officer of any court
is qualified to be surety on the undertaking.

D.{2) Corporations. A corporate surety must be qualified

by law to issue surety insurance as defined in ORS 731.186.

E. Affidavits of sureties.

E.(1) Individuals. The bond or undertaking must contain
an affidavit of each surety which shall state that such surety
possesses the qualifications prescribed by section D. of this
rule.

E.(2) Corporations. The bond or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and stating that the
corporation is qualified to issue surety insurance as defined
in ORS 731.186.

E.(3) Service. When a bond or undertaking is given far
the benefit of a party, a copy of such bond or undertaking

shall be served on that party promptly in the manner prescribed
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in Rule 9. Proof of service thereof shall thereupon be filed
promptly in the court in which the bond or undertaking has been
filed.

F. Objections to sureties. If the party for whose bene-

fit a hond or undertaking is given is not satisfied with the
sufficiency of the sureties, that party may, within 10 days

after the receipt of a copy of the bond, serve upon the party
giving the bond, or the attorney for the party giving the bond, a
notice that the party for whose benefit the bond is given objects
to the sufficiency of such sureties. If the party for whose bene-
fit the bond is given fails to do so, that party is deemed to
have waived all objection to the sureties.

G. Hearing on objections to sureties.

G.{1) Request for hearing. Notice of objections to a

surety as provided in section F. shall be fiied in the form

of a motion for hearing on objections to the bond. Upon demand
of the objecting party, each surety shall appear at the hearing
of such motion and be subject to examination as to such surety’'s
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may approve or

reject the bond as filed or require such amended, substitute, or

additional bond as the circumstances will warrant.

G.(2) Information to be furnished. Sureties on any bond

or undertaking shall furnish such information as may be required

by the judge approving the same.
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G.{(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exhibit the certificate of authority issued to it by the

Insurance Commissioner or a certified copy thereof.

COMMENT

The bond requirement for release of party from attachment
lien is found in Rule 84 F. This rule has most of the bond
requirements for provisional remedies in ORCP 79-85. See
ORS 22.010, which provides that bonds are not required for
certain parties. This rule also contains some general rules
on the form of sacurity when required and general rules for
justification of sureties.

Subsections A.(1) through A.(4) provide when bonds will
be required for various provisional remedies. Paragraph A.(1)(a)
was taken from Federal Rule 65 (c). The exceptions in A.(1)(b)
are those contained in QRS 32.020(3). Note, this bond require-
ment would apply to injunctions and restraining orders both under
ORCP 79 and 83. Subsection A.(2) is adapted from ORS 31.030.
Paragraph A.(3)(a) is taken from ORS 29.130, but the court sets
the amount of the bond. Paragraph A.(3){(b) is new. The bond re-
quirement also applies to claim and delivery as well as attachment.
The existing provisions for claim and delivery do not reguire a
bond. Paragraph A.(3)(c) is new and recognizes that a bond
should not be required in claim and delivery when the underlying
claim is & wrongful taking. No bond should be necessary to
recover stolen property. See subparagraph A.(1}(b)(ii}. Since
under ORCP 83 the court must determine that there is probable
cause the underlying claim has validity before claim and delivery
is possible, the basis of the ¢laim can be easily determined. Sub-
section A.{4} is new and makes clear that a bond is required for
all provisional process. The definition of provisional procass fis
found in QRCP 81 A.(9).

Subsections A.(5) and A.(6) apply to all bonds required by
the ORCP, not simply to those required by subsections A.(1)}
through A.(4) of this rule. Subsection A.(5) is new. Subsection
A.{6) was adapted from ORS 32.020(2). - Note, ORS chapter 22 al-
Tows deposit in 1ieu of bond without court order in some circum-
stances and provides that the state, cities, or counties are not
required to furnish bonds.

Sections B. through G. apply to all bonds in trial level
c¢ivil proceedings, whether required by ORCP or ORS. Section 8.
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was adapted from Federal Rule 65.1 and authorizes a suppiementary
srocedure to enforce the bond. The procedure is analogous to
that provided for undertakings on appeal, ORS 19.040(3) and

ORS 19.190(2). This would not.prohibit an independent action

on the bond. Loncgan v. Jackson, 229 Or. 205, 366 P.2d 723
(1961). Sections C. through G. were adapted from Alaska Rules

of Civil Procedure 80 and Michigan General Court Rule 763.4.
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RULE 83
PROVISIONAL PROCESS

A. Requirements for issuance. To obtain an order for

issuance of provisional process the plaintiff shall cause to be
filed with the ¢lerk of the court from which such process is
sought a sworn petition and any necessary supplementary affida-
vits requesting specific provisional process and showing, to the
best knowledge, information, and belief of the plaintiff or
affiants that the action is one in which provisional process may
issue, and:

A.(1) The name and residence or place of business of the
defendant;

A.(2) Whether the underlying claim is based on a con-
sumer transaction and whether provisional process in a consumer
good is sought;

A.(3)(a) If the provisional process sought is claim and
delivery, a description of the claimed property in particularity
sufficient to make possible its identification, and the plain-
tiff's estimate of the value and Tocation of the property;

A.(3)(b) If the provisional process sought is a restrain-
ing order, a statement of the particular acts sought to be
restrained;

A.(4) Whether the plaintiff's claim to provisional process
is based upon ownership, entitlement to possession, a security
interest or otherwise;

A.(5) A copy or verbatim recital of any writing or portion

of a writing, if plaintiff relies upon 2 writing, wnich evidencas
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the origin or source of the plaintiff's claim to provisional

process;.

A.(6) Whether the claimed property is wrongfully de-
+ained by the defendant or another person; )

A.(7) Whether the claimed property has been taken by
sublic authority for a tax, assessment, or fine;

A.{(8) If the piaintiff ciaims that the defendant has
wajved the right to be neard, a copy of the writing evidencing
such waiver and a statement of when and in what manner the
waiver occurred;

A.(9) If provisfonal process is based on natice of a
bulk transfer under QRS chapter 78 or a similar statute or
provision of law, a copy of the notice;

A.(10) Facts, if any, which tend to establish that there
is a substantial danger that the defendant or another person
is engaging in, or is about to engage in, conduct which would
place the claimed property in danger of destruction, sarious
harm, concealment, removal from this state, or transfer o an
innocent purchaser.

A.{(11) Facts, if any, which tend to estabiish that
without restraint immediate and irreparable injury, damage, or
Toss will occur;

A.(12) Facts, if any, which tend to establish that

there is substantial danger that the defendant or another person
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probably would not comply with a temporary restraining order;
and

A.(13) That there is no reasonable probability that
the defendant can estahlish a successful defense fto the
underiying claim.

B. Provisional process prohibited in certain consumer

transactions. No court shall order issuance of provisional

process to effect attachment of a consumer good or to effect
attachment of any property if the underlying ¢laim is based
on a consumer transaction. Provisional process authorized by
Rule 85 may issue in consumer transactions.

C. Evidence admissible; choice of remedies available to

court.

C.(1) The court shall consider the affidavit or peti-
tion filed under section A. and may consider other evidence
including, but not limited to, an affidavit, deposition,
exhibit, or oral testimony.

C.(2) If from the affidavit or petition or other evi-
dence, if any, the court finds that a complaint on the underly-
ing claim has been filed and that there is probable cause for
sustaining the validity of the underlying claim, the court shall
consider whether it shall order issuance of provisional process,
as provided in section D. or E. of this rule, or a restrain-
ing order, as provided in section F. of this rule, in addition

to a show cause order. The finding under this subsection is
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subject to dissolution upon hearing.

D. Effect of notice of bulk transfer. Subject to sec-

tion 8., if the court finds that with respect to property of
the defendant notice of bulk transfer under ORS chapter 76 or
a similar statute or provision of law has been given and that
the time for possession by the transferee has not passed, the
court shall order issuance of provisional process.

E. Issuance of provisional procass where damage to

property threatened. Subject to section B., if the court finds

that before hearing on a show cause order the defendant or other
person in possession or control of the claimed property is engag-
ing in, or is about to engage in, conduct which would place the
claimed property in danger of destructicn, serious harm, conceal-
ment, removal from this state, or transfer to an innocent pur-
chaser or that the defendant or other person in possession ar
control of the claimed propgerty would not compiy with a tamparary
restraining order, and if Rule 82 A. has been compiied with, the
court shall order issuanca of provisional procass in praperty which
probably would be the subject of such destruction, harm, conceal-
ment, removal, transfer, or violation.

F. Restraining order *to protect oreoperty. Subject %o

saction 8., where hearing on a show cause order is pending cor
where the court finds that because of impending injury, destruc-
tion, transfer, removal, or concealment of the property in which

provisional process is sgught there is probable cause to beiieve
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that immediate and irreparable injury, damage, or loss to the
plaintiff is imminent, and if Rule 82 A. has been complied
with, the court in its discretion may issue a temporary order
directed to the defendant and each other person in possession
or cohtroi of the claimed property restraining the defendant
and each such other person from injuring, destroying, trans-
ferring, removing, or otherwise disposing of property and
requiring the defendant and each such other person to appear
at a time and place fixed by the court and show cause why
such restraint should not continue during péndency of the
proceeding on the underlying claim. Such order shall conform
to the requirements of Rule 79 D. A restraining order under
this section does not create a lien.

G. Appearance; hearing; service of show cause order;

content; effect of service on person in possession of property.

G.(1) Subject to section B., the court shall issue an
order directed to the defendant and each person having possession
or control of the claimed property requiring the defendant and
each such other person to appear for hearing at a placed fixed
by the court and at a fixed time after the third day after
service of the order and before the seventh day after service
of the order to show cause why provisional process should not
issue. Upon request of the plaintiff the hearing date may be
set Tater than the saventh day.

G.(2)} The show cause order issued under subsection (1)
of this section shall be served on the defendant and on each

other person to whom the grder is directed.
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G.{3) The order shall:

G.{3)(a) State that the defendant may file affidavits
with the court and may present testimony at the hearing;:and

G.(3)(b) State that if the defendant fails to appear at
the hearing the court will order issuance of the specific provi-
sional process sought.

G.!4) If at the time fixed for hearing the show cause
arder under subsection (1) of this section has not been served
on the defendant but has been served on a person in possession
or control of the property, and if Rule 82 A. has been complied
with, the court may restrain the person so served from injuring,
destroying, transferring, removing, or concealing the property
pending further order of the court or continue a temporary
restraining order issued under section F. Such order shail con-
form to the requirements of Rule 78 D. Any restraining order
issued under this subsection does not create a lien.

H. Waiver:; order without hearing. If after service of

the order issued under subsection (1) of section G., the defen-
dant by a writing executed by or on behaif of the defendant
after service of the order expressly declares that defendant is
aware of the right to be heard and dces not want to be heard,
that defendant expressly waives the right to be heard, that de-
fendant understands that upon signing the writing the court will
order issuance of the provisional process sought so that the
nossession or control of the ciaimed property wiil be taken from

the defendant or another person, the court, subject to secticn 8.,
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without hearing shall order issuance of provisional process.

I. Authority of court on sustaining validity of underly-

ing ¢laim: provisional process; restraining order.

I.(1) Subject to section B., if the court on hearing
on a show cause order issued under section G. finds that there
is probable cause for sustaining the validity of the underiying
claim and if Rule 82 A. has been complied with, the court shall
order issuance of provisional process. The arder shall des-
cribe with particularity the provisional process which may be
issued.

I.(2) Subject to section B., if the court on hearing
on a show cause order issued under section G. finds that there
is probable cause for sustaining the validity of the underlying
claim but that the provisional process sought cannot properly
be ordered, and if Rule 82 A. has been compiied with, the court
in its discretion may continue or issue a restraining order of
the nature described in section F. of this rule. If a restrain-
ing order is issued, it shall contform to the requirements of
Rule 79 D. A restraining order under this subsection does not

create a Tien.

COMMENT

This rule was taken almost verbatim from QRS 29.025
through 29.075. Al1l provisional remedfes intended to preserve
a defendant's assets to satisfy an eventual judgment, except
provisional receiverships covered by ORCP 80, would require an
order by the court conforming to the procedure in this rule.
This procedure was developed by a substantial legislative revi-
sion of ORS chapter 29 in 1973 to conform to current constitu-
tional requirements.
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The first paragraph of section A. was rewritten slightly
to make clear that the showing of the necessary information for
section A. can either be in plaintiff's sworn petition or in sapa-
rate affidavits submitted to support the petition. For clarity,
paragraph A.(3)(a)} was added. OQRS 29.025(8] and 29.030(2) and (3)
were eliminated because they were confusing and not very useful.
The ruyle specifically requires an application by plaintiff, and
the court could not issue a provisional process order on its own
motion.

The Tast sentence was added to B. for clarity. The exis-
ting language "to effect attachment”" creates the exception for
claim and delivery. The language of C.(2) was also changad
sTightly for clarity.

- The Council eliminated ORS 29.050. The waiver authorized
could still be no more than a printed sale contract or loan
agreement. If there 13 an actual negotiated consensual wajver
between freely contracting parties, nothing would prohibit the
plaintiff from proving that waiver in an application for a pro-
visional procass order. See A.(8).

The cross reference to the security reguirements of
Rule 82 and form of order in Rule 79 D. were added to sections
F., G., and I.

The most important change in the provisions relating to
restraining orders was to specify that no lien attaches to
property subject to a restraining order. A party who wishes
to secure a Tien, as opposed to merely restraining disposition
of the property, should use other provisional process. The
Tast sentence of I.{1) is also new.

Note, pursuant to Rule 81 C.(1), personal service of the

show cause order is not absolutely required. The order may be
served in any manner in which a summens may be served.
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RULE 84
ATTACHMENT

A. Actions in which attachment allowed.

A.{1) Order for provisional process. Before a writ of

attachment may be issued or any property attached by any means
provided by this rule, the plaintiff must obtain an order under
Rule 83 that provisional process may issue.

A.(2) Actions in which attachment allowed. The plain-

tiff, at the time of issuing the summons or any time after-
wards, may have the property of the defendant attached, as
security for the satisfaction of any judgment that may be re-
covered, in the following cases:

A.(2)(a) An action upon a contract, expressed or implied,
for the direct payment of money, when the contract is not
secured by mortgage, lien, or pledge, or when it is so secured
but such security has been rendered nugatory by act of the
defendants.

A.{2)(b) An action against a defendant not residing in
this state to recover a sum of money as damages for breach of
any contract, expressed or implied, other than a contract of
marriage.

A.{2)(c} An action against a defendant not residing in
this state to recover a sum of money as damages for injury to
property in this state.

A.(3) Exception for bank. Notwithstanding subsection

(2), no attachment shall be issued against any bank or its prop-

erty before final judgment as security for the satisfaction of
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any judgmehf that may be recovered against such bank.

B. Property that may be attached. Only the following

kinds of property are subject to Tien ar levy before final
judgment:

B8.(1) In actions in circuit court, real property;

B8.(2) Tangible personal property, including negotiabie
instruments and securities as defined in ORS 78.1020 excapt
a certificate of an account or obligation or interest therain
of a savings and loan institution;

B.(3) Debts.

B.(4) The interest of a distributee of a decedent's
estate.

€. Attachment by claim of lien.

€.(1) Property subject to claim of lien. When attach-

ment is authorized, the plaintiff may attach the following prop-
erty by filing a claim of lien:

C.(1)(a) Defendant's real property; or

C.(1)}{b) Personal property of the defendant in which a
consensual security interest within QRS chapter 79.1020 wouid
be required to be perfected by filing a financing statement
under ORS 79.3020.

C.(2) Form of claim; filing.

C.(2)(a) Form. The claim of 1ien must be signed by the
plaintiff or plaintiff's attorney and must:
C.(2)(a}(i} fidentify the action by names of parties,

court, docket number, and judgment demanded;
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C.{(2){a){ii) describe the particular property attached
in & manner sufficient to identify it;

C.(2)(a)(ii1) have a certified copy of the order author-
izing the claim of lien attached to the claim of Tien.

C.(2)(a)(iv) state that an attachment lien is claimed
on the property.

C.(2){(b) Filing.

C.(2)(b)(i) A claim of attachment lien in real proverty
shall be filed with the clerk of the court that authorized the
claim and with the county c¢lerk of the county in which the prop-

erty is located. The county clerk shall certify upon every
claim of lien so filed the time when it was received. Upon

receiving the claim of lien, the county clerk shall immediately
file such ciaim of Tien in the county clerk's office, and record
it in a book to be kept for that purpose. When the claim of
lien is so filed for record, the 1ien in favor of the plaintiff
attaches to the real property described in the claim of lien.
Whenever such lien is discharged, the county clerk shall enter
upon the margin of the page on which the claim of lien is re-
corded a minute of the discharge.

C.(2)(b)(ii) A claim of attachment lien in personal prop-
erty snhall be filed with the clerk of the court that authorized
the claim of Tien and in the same office or offices in which a
financing statement would be required to be filed. A lien arises
in the property described in the claim upon a2 filing of the claim

of lien.
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0. Writ of attachment.

0.(1) Issuance; contents; to whom directed; issuance of

several writs. If directed by an order authorizing provisional

process under Rule 83, the clerk shall issue a writ of attach-
ment. The writ shall be directed to the sheriff of any county
in which property of the defendant may be, and shall regquire the
sheriff to attach and safely keep all the property of the
defendant within the county not exempt from execution, or so
much thereof as may be sufficient to satisfy the plaintiff's
demand, the amount of which shall be stated in conformity with
the complaint, together with costs and expenses. Several writs
may be issued at the same time to the sheriffs of different
counties.

D.(2) Manner of executing writ. The sheriff to whom

the writ is directed and deliverad shall note upon the writ the
date of such delivery, and shall execute the writ without delay,
as folliows:

D.(2)(a) Personal property capable of manual delivery
to the sheriff, and not in the possession of a third person, shall
be attached by taking it into the sheriff's custody. If any prop-
erty attached is perishabie, or livestock, where the cost aof
keeping is great, the sheriff shali sei] the same in the manner
in which property is sold on execution. The procseds thereof
and other property attached shai! be retained by the sheriff tg
answer any judgment that may be reccvered in the acticn, unless

sooner subjected to execution upon another judgment. Plaintiff's
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lien shall attach when the property is taken into the sheriff's

custody.

D.(2)(b) Other personal property shall be attached by
Teaving a certified copy of the writ and a notice with the per-
son having possession of the same, or if it be a debt, then with
the individual debtor, and if such debt arises out of a wage or
salary claim against a corporate debtor then with the registered
agent of the corporation, the president or other head of the
corporation, vice president, secretary, cashier, assistant
cashier or managing agent or such other person designated by the
corporation to accept the writ and notice, or if it be rights or
shares in the stock of an association or corporation, or inter-
ests or profits thereon, then with such person or officer of the
association or corporation as a summons is authorized to be served
upon; provided that if it be a security, as defined in QRS
78.1020 or a share or any other interest for which a certificate
is outstanding the requirements of ORS 78.3170Q must be satisfied.
However, debts owing to the defendant by a bank or trust company
or savings and loan association maintaining branch offices, or
credits or other personal property whether or not capable of
manual delivery, belonging to the defendant and in the possession
of or under the control of such a bank or trust company or savings
and loan associaticn, shall be attached by leaving a certified
copy of the writ and the notice with the president, vice presi-

dent, treasurer, secretary, cashier, or assistant cashier of the
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bank or trust company or savings and loan association at the
office or branch thereof at which the account evidencing such
indebtedness is carried or at which the bank or trust company or
savings and loan association has credits or other personal prop-
erty belonging to the defendant in its possession or under its
control, or, if no such officers be found at such office or
branch, by leaving a certified copy of the writ and the notice
with the manager or assistant manager of such office or branch;
and no attachment shall be effective as to any debt owing by
such bank or trust company or savings and loan association if
the account evidencing such indebtedness is carried at an office
or branch thereof not so served, or as to any credits or other
personal property in its possession or under its control at any
office or branch thereof not so served, except that such service
on the head office of any such institution shall be effective
service upon all offices or branches thereof located in the same
city as the head office. Plaintiff's lien shall attach upon
service of the copy of the writ and notice as provided in this
subsection.

D.(2)(¢) For purposes of this section, a savings and
loan association, 1nc1ud1ng such an association doing business in
this state and organized under the laws of another state or of

the United States, shall be deemed the debtor of a defendant to
whom a certificate, account, or obiigation, or an interest therein,

of the association has been issued, aestablished, or transferred
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and in such case the provisions of ORS 78.3170 shall not apply;
provided, however, ownership by a defendant of reserve fund
capital stock, or comparable equity stock, or of an interest
therein, of any such association shall not be deemed to create
such a relationship.

D.(2)(d) The notice referred to in paragraph (b) of this
subsection shall contain the name of the court, the names of
the parties to the action, clearly specify name of the party
or parties whose property is being garnished, provide the last
address, if known, of each party whose property is being gar-
nished, be directed to the garnishee, specify the property at-
tached, whenever possible, and comply with the requirements of
ORS 23.185. A certified copy of the order authorizing provi-
sional process shall be attached to the notice. If wages held
by an employer are attached, a copy of the provisions of
ORS 23.170 and 23.185 shall be included in the notice. The
notice may contain additional information to assist the gar-
nishee in identifying the party whose property is being
garnished.

D.(2){f) The interest of a distributee in an estate may
be attached as provided in QRS 29.175. A plaintiff's lien
shall attach upon service of the copy of the writ and notice as
provided in that section.

D.{3) Procedure after garnishment.

D.(3)(a) Liability of garnishee; delivery of attached

property to sheriff by garnishee. Any person, association, or
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corporation mentioned in paragraph (b} of subsection (2} of this
section, from the time of the service of a copy of the writ and
notice as therein provided, shall, unless the attached property
is delivered or attached debt is paid to the sheriff, be liable
to the plaintiff for the amount thereof until the attachment is
discharged or any judgment recovered by plaintiff is satisfied.
Such property may be delivered or debt paid to the sheriff with-
out suit, or at any time before a judgment against the garnishee,
and the sheriff's receipt shall be a sufficient discharge.

D.(3){b) Certificate of garnishee; order for examination

of garnishee. Whenever the sheriff, with a writ of attachment

against the defendant, shall apply to any person or officer men-
tioned in paragraph (b) of subsection (2) of this section, for
the purpose of attaching any prpperty mentioned therein, such
person or officer shall furnish the sheriff with a certificate,
designating the amount and description of any property in the
possession of the garnishee belonging to the defendant, or any
debt owing to the defendant, or the number of rights or shares of
the defendant in the stock of the association or corporation,
with any interest or profits or encumbrance thereon. The certi-
ficate shail be furnished to the sheriff within five days from
the date of service of the writ. If such person or officer
fails to do so within the time stated, or if the certificate,
when given, is unsatisfactory to the plaintiff, such person or
officer may be required by the court, or judge thereof, where the

action is pending, to appear and be examined on oath concerning
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the same, and disobedience to such order may be punished as a

contempt.

0.(3)(c) Contents of order; designation of parties.

The order provided for in paragraph (b) of this subsection

shall require such person or officer to appear before the court
or judge at a time and place therein stated. In the proceedings
thereafter upon the order, such person or the association or
corporation represented by such officer shall be known as the
garnishee.

D.(3)(d) Restraining order against garnishee. The court

or judge thereof may, at the time of the application of the
plaintiff for the order provided for in paragraph (b) of this
subsection, and at any time thereafter before judgment against

the garnishee, by order restrain the garnishee from in any man-
ner disposing of or injuring any of the property of the defendant,
alleged by the plaintiff to be in the garnishee's possession,
control, or owing by the garnishee to the defendant, and dis-
obedience to such order may be punished as a contempt.

D.(3)(e) Allegations and interrogatories to the garnishee.

After the allowance of the order provided for in paragraph (b)

of this subsection, and before the garnishee or officer thereof
shall be required to appear, or within a time to be specified in
the order, the plaintiff shall serve upon the garnishee or offi-

cer thereof written allegations, and may serve written

interrogatories, touching any of the property as to which the
garnishee or officer thereof is required to give a certificate

as provided in paragraph (b} of this subsection.
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D.(3)(f) Answer of garnishee. 0On the day when the

garnishee or officer thereof is required to appear, the
garnishee or officer shall return the allegations and inter-
rogatories of the plaintiff to the court or judge, with the
written answer of the garnishee or officer, unless for good
cause shown a further time is allowed. The answer shall be
an oath, and shall contain a full and direct response to all
the allegations and interrogatories.

D.(3)(g) Compelling garnishee to answer; judgment for

want of answer. If the garnishee or officer thereof fails to

answer, the court or judge therecf, on motion of the plaintiff,
may compel the garnishee or officer to do so, or the plaintiff
may, at any time after the entry of judgment against the -
defendant, have judgment against the garnishee for want of
answer. In no case shall judgment be given against the gar-
nishee for a greater amount than the judgment against the
defendant.

D.(3)(h} Exception or reply to answer. Plaintiff may

except to the answer of the garnishee or officer thereof for
insufficiency, within such time as may be prescribed or allowed,
and if the answer is adjudged insufficient, the garnishee or
officer may be allowed to amend the answer, on such terms as may
be proper, or judgment may be given for the nlaintiff as for want
of answer, or such garnishee or officer may be compelled to make

a sufficient answer. The plaintiff may reply to the whole or a
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part of the answer within such time as may be prescribed or al-
lowed. If the answer is not excepted or replied to within the
time prescribed or allowed, it shall be taken to be true and
sufficient.

0.(3)(i) Irial. Witnesses, including the defendant and
garnishee or officer thereof, may be required to appear and
testify, and the issues shall be tried, upon proceedings against
a garnishee, as upon the trial of an issue of fact between a
plaintiff and defendant.

D.(3)(j) Judgment against garnishee. If by the answer

it shall appear, or if upon trial it shall be found, that the
garnishee, at the time of the service of the copy of the writ
of attachment and notice, had any property as to which such
garnishee or officer thereof is required to give a certificate,
as provided in paragraph (b) of this subsection, beyond the
amount admitted in the certificate, or in any amount if the
certificate was refused, judgment may be given against the gar-
nishee for the value thereof in money.

D.(3)(k) Execution against garnishee. Executions may

issue upon judgments against a garnishee as upon ordinary
judgments between plaintiff and defendant, and costs and dis-
bursements shall be allowed and recovered in like manner; pro-
vided, however, when judgment is rendered against any garnishee,
and the debt from the garnishee to the defendant is not yet due,

execution shall not issue until the debt is due.
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D.(3)(1) Release of garnishment. The clerk of any

court in whom is vested authority to issue writs of attachment
may issue releases of garnishments based upon writs of attach-
ment issued by such clerk, whenever the plaintiff by attorney
of record, or the plaintiff in person if there is no attor-

ney, shall file with the clerk a written request therefor.

Such release shall be executed in duplicate, under the seai of
the court or the stamp of the clerk, and may cover all or any
portion of the funds or property held under garnishment. One
duplicate original of the release shall be deiivered to the
garnishee and the other duplicate original, together ﬁith the
written request therefor, indorsed on the face thereof by
attorney of record, if there be an attorney, shall be attached
to the original writ of attachment in the same manner as the
return of the sheriff or constable; and any pending proceedings
in such case for the sale upon execution of any property so gar-
nished shall, as to all property covered by the release, there-
upon be terminated and be considered of no effect; all costs to
be paid by the plaintiff, Upon receipt by the garnishee of the
duplicate original release, the garnishee, and all funds or prop-
erty subject to such garnishment, shall, to the extent stated in
the release, be released from all liability arising by reason of
the issuance and service of the writ of attachment and notice of
garnishment, or by reason of garnishee's return thereon, as
though the writ of attachment and notice of garnishment had not

been served. The garnishee may rely upen any such release so received
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without any obligation on the part of the garnishee to inquire
into the authority therefor. The authority vested by this
saction in the clerk of the court to issue releases is not
exclusive but is in addition to the authority of the court hav-
ing jurisdiction of the cause to release, discharge, or dissolve
attachments and garnishments.

D.(4) Return of writ; inventory. When the writ of at-

tachment has been fully executed or discharged, the sheriff
shall return the same, with the sheriff's proceedings indorsed
thereon, to the clerk of the court where the action was com-
menced, and the sheriff shall make a full inventory of the prop-
erty attached and return the same with the writ.

D.(5) Indemnity to sheriff. Whenever a writ of attach-

ment is delivered to the sheriff, if the sheriff has actual
notice of any third party claim to the personal property to be
levied on or is in doubt as to ownership of the property, or of
encumbrances thereon, or damage to the property held that may
result by reason of its perishable character, such sheriff may
require the plaintiff to file with the sheriff a surety bond,
indemnifying the sheriff and the sheriff's bondsmen against any
lass or damage by reason of the illegality of any holding or
sale on execution, or by reason of damage to any personal prop-
erty held under attachment. Unless a lesser amount is acceptable
to the sheriff, the bond shall be in double the amount of the

estimated value of the property to be seized.
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E. Disposition of attached property after judament.

E.(1) If judgment is recovered by the plaintiff against
the defendant, and it shall appear that property has been at-
tached in the action, and has not been sold as perishable prop-
erty or discharged from the attachment, the court shall order
the property to be sold to satisfy the plaintiff's demands, and
if execution issue thereon, the sheriff shall apply the property
attached by the sheriff or the proceeds thereof, upon the execu-
tion, and if any such property or proceeds remain after satisfy-
ing such execution, the sheriff shall, upon demand, deliver the
same to the defendant; or if the property attached has been
released from attachment by reason of the giving of the undertak-
ing by the defendant, as provided by section F. of this rule,
the court shall upon giving judgment against the defendant also
give judgment in like manner and with 1ike effect against the
surety in such undertaking.

E.(2) If judgment is not recovered by the plaintiff, all
the property attached, or the proceeds thereof, or the under-
taking therefor, shall be returned to the defendant upon service
upon the sheriff of a certified copy of the order discharging

the attachment.

F. Rede1ivery of attached property.

F.(1) If an attachment deprives the defendant or any
other person claiming the property of the possession or use of
the property, the defendant or such person may chtain redeliv-

ery or possassion thereof upon 2 court order authorizing such
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redelivery or possession. The moving party shall file a surety
bond undertaking, in an amount fixed by the court, to pay the
value of the property or the amount of plaintiff's claim,
whichever is less, if the same is not returned to the sheriff
upon entry of judgment against the defendant. A motion seeking
an order authorizing such redelivery or possession must stata
the moving party's claim of the value of the attached property
and must be served upon plaintiff as provided in Rule 9 at least
five days prior to any hearing on such motion, unless the court
orders otherwise. The property shall be released to the defen-
dant upon the filing of the bond.

F.(2) In an action brought upon such undertaking against
the principal or the sureties, it shall be a defense that the
property for which the undertaking was given did not, at the
execution of the writ of attachment, belong to the defendant

against whom the writ was issued.

COMMENT

This rule is primarily based upon the existing statutory
provisions of ORS 29.110-29.410.

Subsection A.(1) indicates that attachment is provisional
process subject to Rule 83. Subsection A.(2) is identical to
ORS 29.110. Subsection A.(3) is taken from ORS 29.410.

Section 8. is a clarification of QRS 29.140. It does not
change the property that may be subject to attachment.

The claim of 1ien in section L. is a new procedure. It
recognizes that no writ should be required to establish an
attachment lien on real property. It also provides a simple way
to establish a 1ien on perscnal property subject to recording of
a security interest. In either case, plaintiff cannot abuse the
procadure because it is only available after the order for pro-
visional process authorizes a c¢laim of lien for specific property.
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Section 5. is taken from QRS 29.160-29.2C0, 29.270-29.370,
and 29.400. The only changes are: specific references to at-
tachment of iien in 0.(2)(a) and {b) which replace ORS 29.150;
the requirement of attaching a copy of the provisional procass
order and ORS 29.170 and 23.185 were added to D0.{2){d); and,
0.(5) is new and modelled upon ORS 23.310.

Section E. is ORS 29.380 and 29.390. Section F. is new
and replaces ORS 29.220-29.250. [t clarifies the procedure for
redelivery bond.

ORS 29.178 and 29.270 would be eliminated as unnecessary

because of 81 B, and D. ORS 29.120 and 29.260 are eliminated as
inconsistant with Rule 83. O0ORS 29.17% would remain as a statute.
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RULE 85
CLAIM AND DELIVERY

A. Claim and delivery. In an action to recover the

possession of personal property, the plaintiff, at any time
after the action is commenced and before judgment, may claim
the immediate delivery of such property, as provided in

Rule 83.

B. Delivery by sheriff under provisional process

order. The order of provisional process issued by the court
as provided in Rule 83 may require the sheriff of the county
where the property claimed may be to take the property from

the defendant or another person and déliver it to the plain-

tiff.

C. Custody and delivery of property. Upon receipt

of the order of provisional process issued by the court as
provided in Rule 83, the sheriff shall forthwith take the
property described in the order, if it be in the possession
of the defendant or another person, and retain it in the
sheriff's custody. The sheriff shall keep it in a secure
place, and deliver it to the party entitled thereto upon
receiving the lawful fees for taking, and the necessary expen-
ses for keeping the same. The court may waive the payment of
such fees and expensas upon a showing of indigency.

D. Filing of order by sheriff. The sheriff shall

file the order, with the sheriff's proceedings thereon,

including an inventory of the property taken, with the clerk
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of the court in which the action is pending, within 10 days after
taking the property; or, if the cierk resides in another county,
shall mail or forward the same within that time.

E. Dismissal prohibited. If property is taken by the

sheriff pursuant to this rule, the plaintiff shall not dismiss

the action under ORCP 54 A.{1) until 30 days after such taking.

COMMENT

Sections A. through D. are almost identical to existing
ORS 29.080-.095.

The requirement of a bond before taking is covered in
Rule 82. ORS 29.087 is substantive and would remain as a
statute.

Section E. is new. After securing the property by
claim and delivery, if the plaintiff immediately dismisses
the action, the defendant must go to the expense of filing a
separate action to recover possession even though defendant
has a right to possession. Prohibiting dismissal gives the
defendant sufficient time to securs an attorney and appear in
the action.
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RULE 4
PERSONAL JURISDICTION

M. Personal representative. In any action against a

personal representative to enforce a claim against the deceased
person represented where one or more of the grounds stated in
sections [B.] A. through L. would have furnished a basis for
jurisdiction over the deceased had the deceased been Tiving.

It is immaterial whether the action is commenced during the Tife-

time of the deceased.

COMMENT

The situation covered by section M. could arise where
jurisdiction is based upon section A. of this rule.
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RULE 7
SUMMONS

D.(2)(c) Office service. If the person to be served main-

tains an office for the conduct of business, office service may
be made by Teaving a true copy of the summons and complaint at
such office during normal working hours with the person who is
apparently in charge. Where office service is used, the plain-
tiff, as soon as reasonably possible, shall cause to be mailed a
true copy of the summons and complaint to the defendant at the

defendant's dwelling house or usual place of abode or defendant's

place of business or such other place under the circumstances

that is most reasonably calculated to apprise the defendant of the

existence and pendency of the action, together with a statement of

the date, time, and place at which office service was made. For
the purpose of computing any period of time prescribed or allowed

by these rules, office service shall be complete upon such mailing.

B.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a true copy of
the summons and a true copy of the complaint to the defendant by
certified or registered mail, return receipt requested. For the
purpose of computing any period of time prescrihed or allowed by
these rules, service by mail shall be complete [when the regis-
tered or certified maii {s delivered and the return receipt

signed or when acceptance is refused] three days after such mail-

ing if the address to which it was mailed is within this state

and_seven days after mailing if the address to which it is maiied

is outside this state.
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D.(3)(b) [Corporations; limited partnerships; unincorpora-

ted associations subject to suit under common name] Corporations

and limited partnerships. Upon a domestic or foreign corporation
[,] or limited partnership [, or other unincorporated association

which is subject to suit under a common name]:

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation[,] or
limited partnership, [or association] or by personal service upon
any clerk on duty in the office of a registered agent.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be found
in the county where the action is filed, the summons may be
served: by substituted service upon such registered agent, offi-
cer, director, general partner, or managing agent; or by personal
service on any clerk or agent of the corporation[.] or 1limited
partnership[, or association] who may be found in the county
where the action is filed; or by mailing a copy of the summons

and complaint to the office of the registered agent or to the

last registered office of the corporation[,] or limited partner-
ship[, or association], if any, as shown by the records on file

in the office of the Corporation Commissioner or, if the corpora-
tion[,] or limited partnership[, or association] is not authorized
to transact business in this state at the time of the transaction,

event, or occurrence upon which the action is based occurred, to
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the principal office or place of business of the corporationf,] or
limited partnership(, or association], and in any case to any
address the use of which the plaintiff knows or, on the basis of
reasonable ingquiry, has reason to believe is most 1ikely to result
in actual notice.

D.{3)(e) General partnerships. Upon any generai part-

nership by personal service upon a partner or any agent author-

ized by appointment or law to receive service of summons fcr the

partnership.

0.{(3)}(f) OQther unincorporated association subject to

suit under a common name. Upon any other unincorporated associa-

tion subject to suit under a common name by personal service

upon an officer, managing agent, or agent authorized by apnoint-

ment or Taw to receive service of summons for the unincoroorated

association.

D.(3)(g) Vessel owners and charterers. Upon any foreign

steamship owner or steamship charterer, by personal service upon a

vessel master in such owner's or charterer's employment or any

agent authorized by such owner or charterer to provide services to

a vessel calling at a port in the State of Oregon, or a port in

the State of Washington on that portion of the Columbia River form-

ing a common boundary with Oregon.

[D.(6)(g) Completion of service. For the purpose of

computing any period of time prescribed or allowed by these rules
service by publication shall be compiete at the date of the last

publication. ]
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COMMENT

The amendment to ORCP 7 D.(2)(c) provides more flexibility
for mailing of summons after office service. Office service may
be used when defendant's home address cannot be determined.

The amendment to ORCP 7 D.(2)(d) clarifies when the period
for default begins to run after service of summons by mail.

ORCP 7 D.(3)(b)(ii) is amended to provide more flexibility
for mail service.

The new provisions of ORCP 7 D.(3)(e) and (f) are designed
to specify a method of serving summons on a partnership or associa-
tion consistent with ORCP 26 B. and 67 E. The new ORCP 7 D.(3)(g)
provides a special agency service for defendants engaged in mari-
time commerce.

The Council has also recommended that the legislature act
to amend ORCP 7 D.(4)(a). See recommended Bill in Section IV of
this report. The amendment to ORCP 7 D.(4)(a) reinstates service
on the Department of Motor Vehicles. The amendmient would provide
a record of service and clarify when the time for default begins to
run. The Council did not itself promulgate the amendment because
of uncertainty whether Council rulemaking power was sufficient to
require that the Department of Motor Vehicles accept service of
summonses and keep the necessary records. The amendment makes the
entire mailing responsibility fall on the plaintiff. The pattern
is identical to substituted service or office service under ORCP
7 D.(2)(b) and (c). The last sentence of the amendment follows the
pattern of making service complete for the 30-day default period on
mailing. As with substituted or office service, the date of service
for limitations purposes is not and could not be covered by rules.

Paragraph ORCP 7 D.(6)(g) was removed because of inconsistency
with subsection C.
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RULE 9

SERVICE AND FILING OF PLEADINGS
AND OTHER PAPERS

B. Service: how made. Whenever under these rules ser-

yice is required or permitted to be made upon a party repre-
sented by an attorney, the service shall be made upon the
attorney unless otherwise ordered by the court. Service upon
the attorney or upon a party shall be made by delivering a copy
to such attorney or party or by mailing it to such attorney's
or party's last known address. Delivery of a copy within this
rule means: nanding it to the person to be served; or leaving
it at such person's office with such person's clerk or person
apparently in charge thereof; or, if there is no one in charge,
leaving it in a conspicuous place therein; or, if the office is
closed or the person to be served has no office, Teaving it at
such person's dwelling house or usual place of abode with some
person over 14 years of age then residing therein. Service by

mail is complete upon maiiing. Service of any notice or other

paper to bring a party into contempt may oniy be upon such

party perscnally.

COMMENT

The added language of section B. formerly appeared in
ORS 16.810 and was inadvertently omitted from this rule in
1979.

98



RULE 10
TIME

A. Computation. In computing any period of time pre-
scribed or allowed by these rules, by the local rules of any
court, by order of court, or by any applicable statute, the
day of the act, event, or default from which the designated
period of time begins to run shall not be included. The last
day of the period so computed shall be included, unless it is
a Saturday or a legal holiday, including Sunday, in which
event the period runs until the end of the next day which is
not a Saturday or a legal holiday. When the period of time
prescribed or allowed is less than 7 days, intermediate Satur-
days, Sundays, and legal holidays shall be excluded in the
computation. As used in this rule, "legal holiday" means Tlegal
holiday as defined in ORS 187.010 and 187.020.

B. Unaffected by expiration of term. The period of

time provided for the doing of any act or the taking of any
proceeding is not affected or Timited by the continued exis-
tence or expiration of a term of court. The continued exis-
tence or expiration of a term of court in no way affects the
power of a court to do any act or take any proceeding in any
civil action which is pending before it.

C. Additional time after service by mail. Except for

service of summons, iwlhenever a party has the right or is

required to do some act or take some proceedings within a

89
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prescribed period after the service of a notice or other paper
upon such party and the notice or paper is served by mail,

3 days shall be added to the prescribed period.

COMMENT

The Council added the provision to Rule 10 C. to avoid
application of the additional time to service of summons. The
service of summons by mail under ORCP 7 D.(2)(d) (as amended)
has a built-in extension of time of at least 3 days.
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RULE 21
DEFENSES AND OBJECTIONS; HOW PRESENTED: BY

PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE
PLEADINGS

F. Consolidation of defenses in motion. A party who

makes a motion under this rule may join with it any other
motions herein provided for and then available to the party.
If a party makes a motion under this rule, except a motion to
dismiss for lack of jurisdiction over the person or insuffici-
ency of service of summons or process, but omits therefrom any
defense or objection then available to the party which this
rule permits to be raised by motion, the party shall not there-
after make a motion based on the defense or objection so
omitted, except a motion as provided in subsection G.[2] (3}
of this rule on any of the grounds there stated. A party may
make one motion to dismiss for lack of jurisdiction over the
person or insufficiency of summons or process or insufficiency
of service of summons or process without consolidation of de-

fenses required by this section.
COMMENT

When Rule 21 G. was revised by the 1979 Legislature, the
cross reference in Rule 21 F. was not changed.
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RULE 22

COUNTERCLAIMS, CROSS-CLAIMS, AND
THIRD PARTY CLAIMS

A. Counterclaims.

A.{1) Each defendant may set forth as many counterclaims,
both iegal and equitable, as such-defendant may have against a
plaintiff.

A;(Z) A counterclaim may or may not diminish or defeat

the recovery sought by the opposing party. It may claim reljef

axceeding in amount or different in kind from that sought in

the pleading of the opposing party.

COMMENT.

The new rules supersede ORS 18.100 as unnecessary in view
of ORCP 22 A. This language is implicit in the existing rule
but is taken from Federal Rule 13(c) to avoid any problem with
elimination of ORS 18.100.
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RULE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

B. Amendments to conform to the evidence. When issues

not raised by the pleadings are triad by express or implied
consent of the parties, they shall be treated in all respects
as if they had been raised in the pleadings. Such amendment of
the pleadings as may be necessary to cause them to conform to
the evidence and to raise these issues may be made upon motion
of any party at any time, even after judgment; but failure so
to amend does not affect the result of the trial of these jssues.
If evidence is objected to at the trial on the ground that it
is not within the issues made by the pleadings, the court may
allow the pleadings to be amended [and shall do so freely] when
the presentation of the merits of the action will be subserved
thereby and the objecting party fails to satisfy the court that
the admission of such evidence would prejudice such party in
maintaining an action or defense upon the merits. The court
may grant a continuance to enable the objecting party to meet

such eyidence.

[D. Amendment or pleading over after motion. When a

motion to dismiss or a motion to strike an entire pleading or
a motion for a judgment on the pleadings under Rule 21 is
allowed, the court may, upon such terms as may be proper, al-

Tow the party to file an amended pleading. If an amended
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pleading is filed, the party filing the motion does not waive
any defenses or objections asserted against the original
pleading by filing a responsive pleading or failing to reassert
the defenses or objections. If any motion is disallowed, the
party fiTling the motion shall file a responsive p1ead1ng if

any is required. By filing any amended pleading pursuant to
this section, the party filing such amended pleading shall

not be deemed thereby to have waived the right to challenge

the correctness of the court's ruling.]

[E. Amended pleading where part of pleading stricken.

In ail cases where part of a pleading is ordered stricken, the
court, in its discretion, may require that an amended pleading
be filed omitting the matter ordered stricken. If an amended
pleading is filed, the party filing the motion to strike does
not waive any defense or objection asserted against the original
pleading by filing a responsive pleading or failing to reassert
the defense or objection. B8y complying with the court's order,
the party filing such amended pleading shall not be deemed thereby
to have waived the right to challenge the correctness of the
court's ruling upon the motion to strike.]
COMMENT

The wording of section 23 B. relating to amendments after
the commencement of trial was changed slightly to give the trial
judge more discretion in determining whether an amendment should
be allowed under all of the circumstances. Some triai judges
assertad that with the language that was removed, they would

always have to allow amendment, no matter what circumstances were
involved.

Sections D. and E. are replaced by ORCP 25.

104



RULE 25
EFFECT OF PROCEEDING AFTER MOTION OR AMENDMENT

A. Amendment or pieading over after motion; non-waiver

of defenses or objections. When a motion to dismiss or a motion

to strike an entire pleading or a motion for a Jjudgment on the
pleadings under Rule 21 is allowed, the court may, upon such
terms as may be proper, allow the party to amend the pleading.
In all cases where part of a pleading is ordered stricken, the
pleading shall be amended in accordance with Rule 23 F. By
amending a pleading pursuant to this section, the party amending
such pleading shall not be deemed thereby to have waived the
right to challenge the correctness of the court's ruling.

B. Amendment of pleading; objections to amended pleading

not waived. If a pleading is amended, whether pursuant to sec-
tions A. or B. of Rule 23 or section A. of this rule or pursuant
to other rule or statute, a party who has filed and received a
court's ruling on any motion directed to the preceding pleading
does not waive any defenses or objections asserted in such motion
by failing to reassert them against the amended pleading.

C. Denial of motion; non-waiver by filing responsive

pleading. If an objection or defense is raised by motion, and
the motion is denied, the party filing the motion does not waive

the objection or defense by filing a responsive pleading or by
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failing to re-assert the objection or defense in the responsive
pleading or by otherwise proceeding with the prosecution or de-

fense of the action.

COMMENT

Sections 25 A. and B. of this new ruie include the provi-
sions formerly found in ORCP 23 D. and E. The language used in
sections D. and E. was not clear. Section 25 C. is new and was
not clearly covered by the ORCP. Although sections 25 A. and B.
do relate to some extent to amended pleading, section 25 C. does
not. Al three subsections basicalily deal with the effect of pro-
ceeding after motion or amendment, and it was therefore deemed
advisable to put them together in a totally separate rule. See
Moore v. West Lawn Memorial Park, Inc., 266 Or. 244, 512 P.2d

1344 (1973).
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RULE 26

REAL PARTY IN INTEREST;
CAPACITY OF PARTNERSHIPS AND
ASSOCIATIONS

A. Every action shall be prosecuted in the name of the
real party in interest. An executor, administrator, guardian,

conservator, bailee, trustee of an express trust, a party with

whom or in whose name a contract has been made for the benefit
of another, or a party authorized by statute may sue in that
party's own name without joining the party for whose benefit

the action is brought; and when a statute of this state so pro-
vides, an action for the use or benefit of another shall be
brought in the name of the state. No action shall be dismissed
on the ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been allowed after
cbjection for ratification of commencement of the action by, or
joinder or substitution of, the real party in interest; and such
ratification, joinder, or substitution shall have the same ef-
fect as if the action had been commenced in the name of the real
party in interest.

B. Partnerships and associations. Any partnership or

other unincorporated association, whether organized for profit

or not, may sue in any name which it has assumed and be sued in

any name which it has assumed or by which it is known. Any mem-

ber of the partnership or other unincorporated association may

be joined as a party in an action against the partnership or

unincorporated association.
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OMMENT

The reference to consarvator was added to section 26 A. for
clarity.

Section 26 B. provides the basis for suit of a partnership

in its own name. This provision was taken from Cai. Code of
Civil Procedure § 388. See ORCP 67 E.
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RULE 32
CLASS ACTIONS

[A.(5) In an action for damages under subsection (3) of
section B. of this rule, the representative parties have
complied with the prelitigation notice provisions of section I.
of this rule.]

B.(3) The court finds that the guestions of Taw or fact
common to the members of the class predominate over any ques-
tions affecting only individual members, and that a class
action is superior to other availahle methods for the fair and
efficient adjudication of the controversy. Common questions of
taw or fact shall not be deemed to predominate over questions
affecting only individual members if the court finds it Tikely
that final determination of the action will require separate
adjudications of the claims of numerous members of the class,
unless the separate adjudications relate primarily to the calcu-
lation of damages. The matters pertinent to the findings in-
clude: (a) the interast of members of the class in individually
controlling the prosecution or defense of separate actions;

(b) the extent and nature of any litigation concerning the con-
troversy already commenced by or against members of the class;
(¢c) the desirability or undesirability of concentrating the
litigatijon of the claims in the particular forum; (d) the diffi-
culties Tikely to be encountered in the management of a class
action; [inciuding the feasibility of giving adequate notice;]

(e) [the likelihood that the damages to be recovered by individual
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class members, if judgment for the class is entered, are so mini-
mal as not to warrant the intervention of the court;] whether or

not the claims of individuai class members are insufficient in

the amounts or interests involved, in view of the complexities

of the issues and the expenses of the 1itigation, to afford sig-

nificant relief to the members of the class; and {f}.after a prelimi-

nary nearing or otherwise, the determination by the court that
the probability of sustaining the claim or defense is minimal.

[C. Court discretion. In an action commenced pursuant to

subsection (3) of section B. of this rule, the court shall con-
sider whether justice in the action would be more efficiently
served by maintenance of the action in lieu thereof as a class
action pursuant to subsection (2] of section B. of this rule.]

[D. Court order to determine maintenance of class actions.]

C. OJetermination by order whether class action to be
R e

maintained.

C.(1) As soon as practicable after the commencement of
an action brought as a c¢lass action, the court shall determine
by order whether it is to be so maintained and, in action pursu-
ant to subsection (3) of section B. of this rule, the court shall
find the facts specially and state separately its conclusions
thereon. An order under this section may be conditional, and
may be altered or amended before the decision on the merits.

C.(2) Where a party has relied upon a statute or law

which another party sesks to have declared invalid, or wnere a

narty has in gcod faith relied upon any legislative, judicial, or
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administrative interpretation or requlation which would necessarily

have to be voided or held inapplicable if another party is to pre-

vail in the class action, the court may postpone a determination

under subsection (1) of this section until the court has made a

determination as to the validity or applicability of the statute,

law, interpretation, or requlation.

[E.] D. Dismissal or compromise of class actions; court

approval required; when notice required. A class action shall

not be dismissed or compromised without the approval of the court,
and notice of the proposed dismissal or compromise shall be given
to all members of the class in such manner as the court directs,
except that if the dismissal is to be without prejudice or with
prejudice against the class reprasentative only, then such dismis-
sal may be ordered without notice if there is a showing that no
compensation in any form has passed directly or indirectly from
the party opposing the class to the class representative or-to

the class representative's attorney and that no promise to give
any such compensation has been made. [f the statute of limitations
has run or may run against the claim of any class member, the
court may require appropriate notice.

[F.] E. Court authority over conduct of class actions. In

the conduct of actions to which this rule applies, the court may
make appropriate orders which may be altered or amended as may be
desirable:

[F.] E.(1) Determining the course of proceedings or pre-
scribing measures to prevent undue repetition or complication in

the presentation of evidence or agrument;
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{F.] E.(2) Requiring, for the protection of the members
of the class or otherwise for the fair conduct of the action,
that notice be given in such manner as the court may direct to
some or ali of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of members
to signify whether they consider the representation fair and ade-
guate, to intervene and present claims or defenses, or otherwise
to come into the action;

[F.] E.(3) Imposing conditions on the representative par-
ties or on intervenors;

tF.] E.(4) Requiring that the pleadings be amended to
eiiminate therefrom allegations as to representation of absent
persons, and that the action proceed accordingly;

[F.] E.(5) Dealing with similar procedural mattars.

[G. Notice required; content; statements of class members

required; form; content; amount of damages; effect of failure to

file required statement; stay of action in certain cases. In

any class action maintained under subsection {3) of section B.
of this rule:

G8.(1) The court shall direct to the members of the class
the best notice practicable under the circumstances. Individual
notice shall be given to all members who can be identified through
reasonable effort. The notice shall advise each member that:

G.{1)(a) The court will exclude such member from the
class if such member so requests by a specified date;

G.{1)}(b) The judgment, whether favorabie or not, will

include all members who do not request exclusion; and
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G.(1)(c) Any member who does not request exclusion may,
if such member desires, enter an appearance through such mem-

ber's counsel.]

F. Eg}ice required; content: statements of class members

may be reguired; form; content; effect of failure to file

required statement.

F.{1){a) Following certification, in any class action

maintained under subsection (3) of section B. of this rule, the

court by order, after hearing, shall direct the giving of notice

to the class.

F.(1)(b) The notice, based on the certification order and

any amendment of the order, shall include:

F.(1){b){i) a general description of the action, includ-

ing the reljef sought, and the names and addresses of the

representative parties;

F.(1)}(b)(ii) a statement that the court will exclude any

member of the class if such member so requests by a specified

date.

F.(1)(b){iii) a description of possible financial conse-

guences on the class;

F.(1)}(b)(iv) a general description of any counterclaim

being asserted by or against the c¢lass, including the relief

sought;
F.(1)(b){v) a statement that the judgment, whether favor-

able or not, will bind all members of the class who are not

excluded from the action:
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F.L1)(b)(vi) a statement that any member of the class may

enter an appearance either personally or through counsel;

E.(1)(b}{vii) an address to which inguiries may be

directed; and

F.(1)(b)(viii) other information the court deems appropri-

ate.

F.{1)(c) The order shall prescribe the manner of notifi-

cation to be used and specify the members of the class to be

notified. In determining the manner and form of the notice to

be given, the court shall consider the interests of the class,

the relief requested, the cost of notifying the members of the

class, and the possible prejudice to members who do not recejve

notice.

F.(1)(d) Each member of the class, not a representative

party, whose potential monetary recovery or 1iability is esti-

mated to exceed $100 shall be given personal or mailed notice

if such class member's identity and whereabouts can be ascer-

tained by the exercise of reasonable 4iiigence.

F.(1){e) For members of the class not given parsonal or

mailed notice, the court shall nrovide a means of notice reason-

ably calculated to apprise the members of the class of the -

pendency of the action. The means of notice may inciude noti-

fication by means of newspaper, television, radio, posting in

pubtic or other places, and distribution through trade, union,

oublic interest, or other appropriate groups, or any other means

reasonably calculated to provide notice to class members of the

nendency of the action.
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F.(1){(f) The court may order a defendant who has a mailing

1iet of class members tn cooperate with the representative parties

in notifying the class members and may also direct that notice

be included with a regular mailing by defendant to the class mem-

bers.

[6.] F.(2) Prior to the final entry of a judgment against
a defendant the court [shall] may request members of the class to
submit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the lass, injury, claim,
transactional relationship, or damage. The statement shall be
designed to meet the ends of justice. In determining the form
of the statement, the court shall consider the nature of the
acts of the defendant, the amount of knowledge a class member
would have ahout the extent of such member's damages, the nature
of the class including the probable degree of sophistication of
its members, and the availability of relevant information from
sources other than the individual class members. [The amount
of damages assessed against the defendant shall not exceed the
total amount of damages determined to be allowable by the court
for each individual class member, assessable court costs, and
an award of attorney fees, if any, as determined by the court.]

[6.] F.(3) If the court requires class members to file a

statement requesting affirmative relief, [Flfailure of a class
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member to file a statement required by the court {will] may
be grounds for the entry of judgment dismissing such class
member's claim without prejudice to the right to maintain an
individual, but not a class, action for such claim.

[G.(4) Where a party has relied upon a statute or law
which another party seeks to have declared invalid, or where a
party has in good faith relied upon any legislative, judicial,
or administrative interpretation or regulation which would neces-
sarily have to be voided or held inapplicable if another party is
to prevail in the class action, the action shall be stayed untii
the court has made a determination as to the validity or appli-
cability of the statute, law, interpretation, or regulation.]

F.(4) Unless the court arders otherwise, the plaintiffs

shall bear the expense of notification. The court may, if

justice requires, require that the defendant bear the expense

of notification or may allocate the costs of notice amgng the

parties if the court determines there is a reasonable likeli-

hood that the plaintiffs may prevail. The court may hold a prelimi-

nary hearing to datermine how the costs of notice should he

apportioned.

[H.] G. Commencement or maintenance of class actions

regarding particular issues; division of c¢lass; subclasses.

When appropriate:
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[H.] G.(1) An action may be brought or maintained as a class
action with respect to particular issues; or

[H.] G.(2) A class may be divided into subclasses and each
subclass treated as a class, and the provyisions of this rule shall
then be construed and applied accordingly.

[I. Notice and demand required prior to commencement of

action for damages.

I.(1) Thirty days or more prior to the commencement of
an action for damages pursuant to the provisions of subsection
(3) of section B. of this rule, the potential plaintiffs’ class
repraesentative shall:

I.(1)(a) MNotify the potential defendant of the particular
alleged cause of actions and

I.(1)(b) Demand that such person correct or rectify the
alleged wrong.

I.(2) Such notice shall be in writing and shall be sent
by certified or registered mail, return receipt requested, to
the place where the transactien occurred, such person's princi-
pal place of business within this state, or, if neither will
effect actual notice, the office of the Secretary of State.]

{d.] H. Limitation on maintenance of class actions for

damages. No action for damages may be maintained under the pro-
visions of sections A. [, B., and C.] and B. of this rule upon a
showing by a defendant that all of the following exist:

[J.] H.(1) A1l potential class members similarly situated

have been identified, or a reasonable effort to identify such

117



other people has been made;

1J.] H.(2) A1l potential class members so identified have
keen notified that upon their request the defendant will make
the appropriate compensation, correction, or remedy of the ai-
Teged wrong;

[J.] H.(3) Such compensation, correction, or remedy has
Seen, or, in a reasonabie time, will be, given; and

[J.] H.(4) Such person has ceased from engaging in, or if
immediate cessation is impossible or unreasonably gxpensive
under the circumstances, such person will, within a reasonable
time, cease to engage in such methods, acts, or practices alleged

to be violative of the rights of potential class members.

[K. Application of sections 1. and J. of this rule fo

actions for equitable relief, amendment of complaints for

equitable relief to request damages permittad.]

I. Amendment of complaints for equitable relief to

request damages permitted. [An action for ecuitable relief

brought under sections A., 8., and C. of this ruie may be com-
menced without compliance with the provisions of section I. of
this rule.] Not less than 30 days after the commencement of an
action for equitable relief(, and after compliance with the pro-
visions of section I. of this rule,] the class representative's
complaint may be amended without leave of cocurt to inciude a
request for damages. The provisions of section H. of this rule
shall be applicabie if the complaint for injunctive relief is

amended to request damages.
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[L.] J. Limitation on maintenance of class actions for re-

covery of certain statutory penalties. A class action may not

be maintained far the recovery of statutory minimum penalties
for any class member as provided in ORS 646.638 or 15 U.S.C.
1640{(a) or any other similar statute.

[M.] K. Coordination of pending class actions sharing

common question of law or fact,

[M.] K.(1)(a) When class actions sharing a common question
of fact or law are pending in different courts, the presiding
judge of any such court, upon motion of any party or on the
court's own initiative, may request the Supreme Court to assign
a Circuit Court, Court of Appeals, or Supreme Court judge to
determine whether coordination of the actions is appropriate,
and a judge shall be so assigned to make that determination.

[M.] K.(1)(b} Coordinaticn of class actions sharing a
common question of fact or law is appropriate if one judge
hearing all of the actions for all purposes in a selected site
or sites will promote the ends of justice taking into account
whether the common question of fact or law is predominating
and significant to the litigation; the convenience of parties,
witnesses, and counsel; the relative development of the actions
and the work product of counsel; the efficient utilization of
judicia] facilities and personnel; the calendar of the courts;
the disadvantages of duplicative and inconsistent rulings,
orders, or judgments; and the likelihood of settlement of the

actions without further 1itigation should coordination be denied.
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[M.] K.(2) If the assigned judge determines that
coordination is appropriate, such judge shall order the
actions coordinated, report that fact to the Chief Justice
of the Supreme Court, and the Chief Justice shall assign a
judge to hear and determine the actions in the site or
sites the Chief Justice deems appropriata.

[M.] K.(3) The judge of any court in which there is
pending an action sharing a common question of fact or law with
coordinated actions, upon motion of any party or on the
court's own initiative, may request the judge assigned to
hear the coordinated action for an order coordinating such
actions. Coordination of the action pending before the judge
so requesting shall be detarmined under the standards speci-
fied in subsection (1) of this section.

(M.] .5;(4) Pending any determination of whether coordina-
tion is appropriate, the judge assigned to make the detsrmina-
tion may stay any action being considered for, or affecting
any action being considered for, coordination.

[M.] K.(5) Notwithstanding any other provision of law,
the Supreme Court shall provide by rule the practice and pro-
caedure for coordination of class actions in convenient courts,
including provision for giving notice and presenting evidence.

[N.1] L. Judgment; inclusion of class members; descrip-

tion [names). The judgment in an action maintained as a class

action under subsections {1) or {2) of section B. of this rule,

whether or not favorable to the c¢lass, shall include and
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describe those whom the court finds to be members of the class.
The judgment in an action maintained as a class action under
subsection (3) of section B. of this rule, whether or not
favorable to the class, shall include and specify [by name]
those to whom the notice provided in section [G.] F. of this

rule was directed, and who have not requested exclusion and

whom the court finds to be members of the class [, and the
judgment shall state the amount to be recovered by each
member ].

[0. Attorney fees. Any award of attorney fees against

the party opposing the class and any fee charged class mem-

bers shall be reasonable and shall be set by the court.]

M. Attorney fees, costs, disbursements, and litigation
expenses.

M.(1){a) Attorney fees for reprasenting a class are.

subject to control of the court.

M.(1)(b) If under an applicable provision of law a

defendant or defendant class is entitled to attorney fees,

costs, or disbursements from a plaintiff class, only representa-

tive parties and those members of the class who have appeared

individually are liable for those fees. If a plaintiff is

entitled to attorney fees, costs, or disbursements from a

defendant class, the court may apportion the fees, costs, or

disbursements ameng the members of the class.
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M.(1){c) If the prevailing class recovers a judgment

that can be divided for the purpose, the court may order

reasonable attorney fees and litigation expenses of the

class to be paid from the recovery.

M.(1)(d) The court may order the adverse party %0 pay

to the prevailing class its reasonab1e attorney fees and Titi-

gation expenses if permitted by law in similar cases not

invalving a class.

M.(1){(e) In determining the amount of attorney fees

for a prevailing class the court shall consider the following

factors:

M.(1){e)(i) the time and effort expended by the attor-

ney in the litigation, including the nature, extent, and

quality of the services rendered;

K.{1)(e)(ii) resuits achieved and benefits conferred

upon the class;

M.(1)(e)(4i1) the magnitude, complexity, and unique-

ness of the Iitigation;

M.(1)(e)(iv) the contingent nature of success; and

M.(i){e)(v) appropriate criteria in DR 2-i06 of the

Oregon Code of Professional Responsibility.

M.(2) Before a hearing under section C. of this rule

or at any other time the court directs, the representative

parties and the attorney for the representative parties shaill

file with the court, Jjointly or separateiy:
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M.(2)(a) a statement showing any amount paid or promised

them by any person for the services rendered or to be rendered

in connection with the action or for the costs and expenses of

the Titigation and the source of all of the amounts;

M.(2)(b) a copy of any written agreement, or a summary

of any oral agreement, between the representative parties and

their attorney concerning financial arrangement or fees and

M.(2)(c) a copy of any written agreement, or a summary

of any oral agreement, by the representative parties or the

attorney to share these amounts with any person other than

a member, reqular associate, or an attorney regularly of coun-

sel with the law firmr pf the representative parties' attorney.

This statement shall be suppiemented promptly if additional

arrangements are made.

N. Statute of Limitations. The statute of limitations

is tolled for all class members upon the commencement of an

action asserting a class action. The statute of limitations

resumes running against a member of a class:

N.(1) upon filing of an election of exclusion by such

class member;

N.(2) upon entry of an order of certification, or of an

amendment thereof, eliminating the class member from the class;

N.(3) except as to representative parties, upon entry of

an order under section C. of this rule refusing to certify

the class as a class action; and

N.{(4) upon dismissal of the action without an adjudication

on the merits.
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COMMENT

Report of Class Action Subcommittee

At the request of the Council on Court Procsdurss and pur-
suant to a direction by the Senate Judiciary Committee of the
1979 Legislative Assembly, this subcommittge has conducted a de-
tailed review of ORCP 32 relating to class actions. The subcom-
mittee has compared the Oregon rule to Federal Rule 23, reviewed
current legislative trends in other states and proposals for fed-
eral statutes relating to class action, and reviewad the extensive
national literature on class actions. The subcommittee has also
considered Qregon cases interpreting ORCP 32 and the legislative
history of that rule. The Council conducted a public hearing
relating to class actions at which the testimony of 10 persons
was received.

The subcommittee now recommends that Rule 32 be amended
to incorporate the proposed revisions which are attached. The
proposed revisions are:

(1) Eiimination of prelitigation notice requirements. The sub-
committee recommends that section 32 I. be eliminated, with con-
forming elimination of subsection 32 A.(5) and modifications to
32 J. and K. This eiiminates the requirement of notice 30 days
prior to the commencement of class actions {or damages. The sub-
committee felt the requirement served no useful purpose and con-
tained potential for abuse.

(2) Revision of factors to be considared in deciding pre-
dominance of common questions of law or fact. The subcommittee
recommends that paragraphs (d) and (e) of subsection 32 8.(3) be
changed to eliminate the reference to notice in paragraph (d)
(because of the proposed change in 32 G.) and by substitution of
paragraph 3(g)(13) of the Uniform Class Actions Act for paragraph
B.(3)(e) of existing Oregon Rule 32. (The Uniform Act language
more clearly expresses the idea incorporated in paragraph B.(3)(e).)

(3) Elimination of subsection 32 C. The subcommittee felt
this provision was of very limited utility and confusing. Anything
coverad by this subsection could already be considered under B.(3).

(4) Clarification of provision reiating to postponement
of certification decision to determine legal gquestion. Subsec-
tion G.{4) of the existing ruie refers to a "stay" of the class
action if the outcome turns upon a point of law and the court
wishas to consider the legal question first. . Technicaily, what is
involved is not a "stay" but a2 postponement of the cartification
hearing or decision. The substance of subsection 32 G.(4) was moved
up to subsection C.(2).

(5) Elimination cf requirement of individual notice in all
cases. The revision wouid replace the existing requirement of
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subsaction 32 G.(1) with the language of section 7 of the Uni-
form Class Actions Act (32 F.(1) of revision). The new language
only requires individual notice for claims over $100 and has a
number of provisions encouraging flexibility in the notice pro-
cedure. The subcommittee felt that an absolute requirement of
individual notice was too rigid and imposed an unnecessary impedi-
ment to maintenance of c¢lass actions jnvolving a large class and
small individual c¢laims. The subcommittee drafted revised para-
graph F.(1)(f)}.

(6) Elimination of mandatory reguirement of claim by
class members prior to judgment. The committee changed the
absolute requirement that class members submit claim forms in
damage cases as a basis for judgment. The language of existing
32 G.(2) was changed from "the court shall" to "the court may"
require such forms and by eliminating the last sentence (32 F.
(2) in_revision). Conforming changes were also made in 32 G.(3)
and 32 N. (32 F.(3) and 32 L. in revision). The subcommittee
felt that the requirement of a claim form in every damage case
was too rigid and that a judgment Tisting all class members and
individual damages in every case invoives an extremely complex
and expensive form of judgment for no good reason. The subcom-
mittee took no position regarding award of aggregate damages not
identifiable to individual class members (fluid class recovery).
The subcommittee felt this was an area better determined by the
courts or legislature in the context of remedies and proof of
damages.

(7) Preliminary hearing and allocation of damage costs.
The proposed revision adds a new subsection, F.(4), adapted from
N.Y. C.P.L.R. section 904, wnich authorizes the court, after a
preliminary hearing, to require the defendant to pay all or part
of the costs of initial notice to class members. Although the
normal rule is that plaintiffs pay the costs of notice, the sub-
committee felt the New York approach provided desirable flexibil-
ity by allowing the trial judge to require payment by defendant,
based upon a likelihood that the plaintiff class will win.

(8) Requlation of attorney fees. The proposed revision
would substitute far more detailed provisions, taken from sec-
tions 16 and 17 of the Uniform Class Actions Act, for section 32
0. of the existing rule {section M. of revision). These provi-
sions do not provide for or authorize award of attorney fees, not
otherwise provided by statute or law, but have much more detailed
provisions for court control of attorney fees and Titigation ex-
penses. The new language also covers liability of class members
for fees, costs, and disbursements awards.
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(9) New provision relating to toliing of statute of limi-
tations. The proposed revision adds a new section, N., which is
taken from section 18 of the Uniform Class Actions Act. The
sectign clarifies the effect of pendency and termination of
class actions upon the running of the statute of limitations
against the individual claims of class members. This is an area
of considerabie confusion and should be clarified. The subcom-
mittee recognizes that this provision may have substantive ele-
ments, beyond the rulemaking powers of the Council, and suggests
that it be submitted to the legislature with a note asking the
legislature to review it in that 1ight.
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RULE 36
GENERAL PROVISIONS GOVERNING DISCOVERY

B.(3) Trial preparation materials. Subject to the provi-

sions of Rule 44 [and subsection B.(4) of this rule], a party
may obtain discovery of documents and tangible things otherwise
discoverable under subsection B.(1) of this rule and prepared in
anticipation of litigation or for trial by or for another party
or by or for that other party's representative (including an at-
torney, consultant, surety, indemnitor, insurer, or agent) only
upon a showing that the party seeking discovery has substantial
need of the materials in the preparation of such party's case
and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering dis-
covery of such materials when the required showing has been
made, the court shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an at-
torney or other representative of a party concerning the 1itiga-
tion.

A party may ohtain, without the required showing, a state-
ment concerning the action or its subject matter previously made
by that party. Upon reguest, a party who is not a party may
obtain, without the required showing, a statement concerning the
action or its subject matter previously made by that person. If
the request is refused, the person or party requesting the state-
ment may move for a court order. The provisions of Rule 46 A.(4)

apply to the award of expenses incurred in relation to the motion.

127



For purposes of this subsection, a statement previously made is
(a) a written statement signed or otherwise adopted or approved
by the person making it, or (b} a stenographic, mechanical, elec-
‘trical, or other recording, or a transcriptiaon thereof, which is
a substantial]y'verbatim recital of an oral statement by the per-

son making it and contemporaneously recorded.

COMMENT
The cross reference to subsection 36 B,(4) in subsection

36 B.(3) was inadvertently not eiiminated when the 1979 Legis-
lature deleted subsection B.{4).
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RULE 39
DEPQSITIONS UPON ORAL EXAMINATION

F. Submission to witness; changes; statement.

Euxt]) Necessitx of submission to witness for examination.

When the testimony is taken by stenographic means, or is recorded

by other than stenographic means as provided in subsection C.(4)
of this rule, and if [the transcription or recording is to be
used at any proceeding in the action or if any party requests
that the transcription or recording thereof be filed with the
court, such transcription or recording shall be submitted to

the witness for examination, unless such examination is waived by

the witness and by the parties.] any party or the witness so re-

quests at the time the deposition is taken, the recording or

transcription shall be submitted to the witness for examination,

changes, if any, and statement of correctness. With leave of

court such request may be made by a party or witness at any time

before trial.

F.(2) Procedure after examination. Any changes which the

witness desires to make shall be entered upon the transcription

or stated in a writing to accompany the recording by the party
taking the deposition, together with a statement of the reasons
given by the witness for making them. Notice of such changes and
reasons shall promptly be served upon all parties by the party
taking the deposition. The witness shall then state in writing
that the transcription or recording is correct subject to the

changes, if any, made by the witness, uniess the parties waive the
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statement or the witness is physicaily unable to make such statment
or cannot be found. If the statement is not made by the witness
within 30 days, or within & Tesser time upon court order, after the
deposition is submitted to the witness, the party taking the deposi-
tion shall state on the transcription or in a writing to accompany
the recording the fact of waiver, or the physical incapacity or
absence of the witness, or the fact of refusal of the witness to

make the statement, together with the reasons, if any, given therefor;
and the deposition may then be used as fully as though the statement
had been made unless, on a motion to suppress under Rule 41 D., the
court finds that the reasons given for the refusal to make the state-
ment require rejection of the deposition in whole or in part.

F.(3) No request for examination. If no examination by the

witness is requested, no statement by the witness as to the correct-

ness of the transcription or recording is reguired.

COMMENT

This section was changed to require submission of the deposi-
tion to the witness for examination and statement of correctness only
when such a procedure is requested by a party or the witness. The
existing rule requires such examination and statement unless waived by
the parties and the witness.
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RULE 46
FAILURE TO MAKE DISCOVERY; SANCTIONS

A.(2) Motion. If a party [fails to furnish a written
statement under Rule 36 B.(4), or if a party] fails to furnish
a report under Rule 44 B. or C., or if a deponent fails to
answer a question propounded or submitted under Rules 39 or 40,
or if a corporation or other entity fails to-make a designa-
tion under Rule 39 C.(6) or Rule 40 A., or if a party fails to
respond to a request for a copy of an insurance agreement or
policy under Rule 36 B.(2), or if a party in response t0 a
request for inspection submitted under Rule 43 fails to permit
inspection as requested, the discovering party may move for an
order compelling discovery in accordance with the request..
When taking a depesition on oral examination, the proponent of
the question may complete or adjourn the examination before
applying for an order.

If the court denies the motion in whole or in part, it
may make such protective order as it would have been empowered
to make on a motion made pursuant to Rule 36 C.

D. Fajlure of party to attend at own deposition or

respond to regquest for inspection or to inform of question

regarding the existence of coverage of 1iability insurance

policy. If a party or an officer, director, or managing agent
of a party or a person designated under Rule 39 C.(6) or 40 A.

to testify on behalf of a party fails (1) to appear before the
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officar who is to take the deposition of that party or person,
after being served with a proper notice, or (2} to comply with
or serve objections to a request for production and inspection
submitted under Rule 43, after proper sarvice of the request,
[or (3) to inform a party seeking discovery of the existence
and limits of any liability insurance policy under Rule 36 B.
that there is a question regarding the existence of coverage,]
the court in which the action is pending on motion may make
such orders in regard to the failure as are just, including
among others it may take any action authorized under para-
graphs (a), (b), and (c) of subsection B.(2) of this rule. In
lieu of any order or in addition thereto, the court shall require
the party failing to act or the attorney advising such party or
both to pay the reasonable expenses, including attorney's fees,
caused by the failure, unless the court finds that the failure
was substantially justified or that other circumstances make an
award of expenses unjust.

The failure to act described in this section may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective
order as provided by Rule 36 C.

COMMENT

The cross reference in subsection 46 A.(2) to 36 B.(4)
should have been removed when the 1979 Legislature deleted 36 B.(4).

. The language removed from section 46 D, became superfluous
when the 1979 Legislature revised 36 B.(2).
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RULE 52
POSTPONEMENT OF CASES

A, Postponement, When a cause is set and called for trial,

it shall he tried or dismissed, unless good cause is shown for a
postponement. [The court may in a proper case, and upon terms,

raset the same.] At its discretion, the court may grant a post-

ponement, with or without terms, including requiring the party

securing the vostponement to pay expenses incurred by an oppasing

party.

COMMENT

The last sentence of section 52 A. as originally promulgated
suggested there had to be terms. The last clause is suggested
by Spalding v. McCaige, 47 Or. App. 129 (1980).
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RULE 54
DISMISSAL OF ACTIONS[:]; COMPROMISE

E. Compromise; effect of acceptance or rejection. Except

as provided in ORS 17.065 through 17.085, the party against whom

a claim is asserted may, at any time [before] up to three days

prior to trial, serve upon the party asserting the claim an offer
to allow judgment to be given against the party making the offer
for the sum, or the property, or to the effect therein specified.
[f the party asserting the claim accepts the offer, the party
asserting the claim or such party's attorney shall endorse such
acceptance thereon, and file the same with the ¢lerk before trial,
and within three days from the time it was served upon such party
asserting the claim; and thereupon judgment shall be given

accordingly, as [in case of a confession] a stipulated judgment.

Unless agreed upbon by the parties, costs, disbursements, and at-

torney fees shall be entered as part of such judgment as provided

in Rule 68. If the offer is not accepted and filed within the
time prescribed, it shall be deemed withdrawn, and shall not be
given in evidence on the trial; and if the party asserting the
claim fails to obtain a more favorable judgment, the party assert-

ing the claim shall not recover costs, disbursements, and attorney

fees incurred after the date of the offer, but the party against

whom the ciaim was asserted shall recover of the party asserting
the claim costs and disbursements from the time of the service of

the offer.
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RULE 55
SUBPOENA

D.(1) Service. Except as provided in subsection (2) of
this section, a subpoena may be served by the party or any other

person [over 18 years of age] 18 years of age or older. The

service shall be made by delivering a copy to the witness per-
sonally and giving or offering to the witness at the same time
the fees to which the witness is entitled for travel to and from
the place designated and for one day's attendance. The service
must be made so as to allow.the witness a reasonable time for
preparation and travel to the place of attendance. A subpoena

for taking of a deposition, served upon an organization as provided

in Rule 39 C.(6), shall be served in the same manner as provided

for service of summons in Rule 7 D.(3)}(b)(i) and Rule 7 D.(3)(e).

F.(2) Place of examination. A resident of this state

who is not a party to the action may be required by subpoena to

attend an examination only in the county wherein such person
resides, is employed, or transacts business in person, or at
such other convenient place as is fixed by an order of court. A

nonresident of this state who is not a party to the action may be

required by subpoena to attend only in the county wherein such
person is served with a subpoena, or at such other convenient

place as is fixed by an order of court.

COMMENT

The language change in 55 D.{1) was made to conform to ORCP
7 E. and 7 F.(2).
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The reference to place of examination in 55 F.(2) is only
for non-party witnesses subpoenaed to attend. Under ORCP 46, a
party receiving a notice of deposition would have to attend wherever
'ghepdeposition is set, unless a protective order was secured under
RCP 36.
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RULE 60
MOTION FOR A DIRECTED VERDICT

Any party may move for a directed verdict at the close
of the evidence offered by an opponent or at the close of all
the evidence. A party who moves for a directed verdict at the
closa of the evidence offered by an opponent may offer evidence
in the event that the motion is not granted, without having
reserved the right so to do and to the same extent as if the
motion had not been made. A motion for a directed verdict
which is not granted is not a waiver of trial by jury even
though all parties to the action have moved for directed
verdicts. A motion for a directed verdict shall state the
specific grounds therefor. The order of the court granting a
motion for a directed verdict is effective without any assent
of the jury. If a motion for directed verdict is made by the

[defendant] party against whom the claim is asserted, the

court may, at its discretion, give a judgment of dismissal

without prejudice under Rule 54 rather than direct a verdict.

COMMENT

The Tanguage in the last sentence was changed because
the motion could be made by a plaintiff against a counterclaim
and the court might wish to dismiss the counterclaim without
prejudice. See 54 C,
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RULE 63
JUDGMENT NOTWITHSTANDING THE VERDICT

D. Time for motion and ruling. A motion for judgment

natwithstanding the verdict shall be filed not later than 10
days after the [filing] entry of the judgment sought to be set
aside, or such further time as the court may allow. The motion
shall be heard and determined by the court within 55 days of
the time of the [filing] entry of the judgment, and not there-
after, and if not so heard and determined within said time, .the

motion shall conclusively be deemed denied.

E. Duties of the clerk. The clerk shall, on the date an

order made pursuant to this rule is entered or on the date a
motion is deemed denied pursuant to section D. of this rule,
whichever is earlier, mail a [copy of the order and] notice of
the date of entry of the order or denial of the motion to the

attorney of record, if any, of each party who is not in default

for failure to appear or, if a party not in default for failure

to appear does not have an attorney of record, to such party.

The clerk also shall make a note in the docket of the mailing.
COMMENT

Section 63 D. was changed to make "entry" the effective date
for all purposes related to judgments. See Comment to ORCP 70.

Section 63 E. was changed to conform to the changed form of
notice of entry of judgment in 70 B.(1).

138



RULE &4
NEW TRIALS

F. Time of motion; counteraffidvaits; hearing and deter-

mination. A motion to set aside a judgment and for a new trial,
with the affidavits, if any, in support thereof, shall be filed
not later than 10 days after the [filing] entry of the judgment
sought to be set aside, or such further time as the court may
allow. When the adverse party is entitled to oppose the motion
by counteraffidavits, such party shall file the same within 10
days after the filing of ‘the mation, or such further time as the
court may allow. The motion shall be heard and determined by
the court within 55 days from the time of the [filing] entry of
the judgment, and not thereafter, and if not so heard and deter-
mined within said time, the motion shall conclusively be deemed
denied.

Q. New trial on court's own initiative. If a new trial

is granted by the court on its own initiative, the order shall
so state and shall be made within 30 days after the [filing]
entry of the judgment. Such order shall contain a statement
setting forth fully the grounds upon which the order was made,

which statement shall be a part of the record in the case.

COMMENT

Sections 64 F. and G. were changed to make "entry" the
effective date for all purposes related to judgments. See Com-
ment to ORCP 70.
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Section II.

20.100 Costs on motion, and in cases
not otherwise provided for. A sum not
exceeding $5 as costs may be allowed to the
prevailing party on a motion, in the discretion
of the court, and may be absolute or directed
to abide the event of the action or suit.)n any
action, suit or procesding as to which the
allowance and recovery of costs may not be
provided for by statute, costs may be allowed
or not, according to the measure prescribed in
this chapter, and apportioned among the par-
ties, in the discretion of the court.

20.220 [Hearing and determination
of objections; appeal.] Appeal of
judgment on the allowance of taxation
of costs and disbursements.

[(1) As soon as convenient

lﬂa_r objections are fuied against a statement
of disbursementa, the court or judge thereof in
which the action, suit or proceeding is pending
shall, without a jury, proceed to hear and
determine all the issues invoived by the state-
ment and objections. At such hearing the
ourt or Jl.ldge may examine any record or
paper on file in the cause, and either party
may produce relevant or competent testimony,
enlly or by depesition, or otherwise, to sus-
lain the issues on his behalf. Either party may
except (o0 a ruling upon any question of law
made at such hearing as in other cases.

{2} As soon as convenient after the hear-
in'g, the court or judge shall make and file
with the clerk of the court an itemized state-
ment of the costs and disbursements as al-
bnd.- and shall render judgment thereon
soordingly for the party in whose favor al-
lowed. No other finding or conclusion of law or
[act shail be necessary, and the same shall be
final and conclusive as to all questions of fact.
Tbe issues arising on the statement of dis-

bursements and the objections thereto shall be
heard and determined without either party
recovering further costs or disbursements
from the other, except that in the discretion of
the court or judge a sum not exceeding 335 as
costs, but without further disbursements, may
be ailowed to the party prevailing on the
issues arising on the statement and objectiors
thereto.)
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1(3) !An appeal may be taken from the
decision and judgment on the allowance and
taxation of costs and disbursements on ques-
tions of law only, as in other cases. On such
appeal the statement of disbursements, the
objections thereto, the statement of costs and
disbursements as filed by the court or judge,
the judgment or decree rendered thereon, and
the exceptions, if any, shall constitute the
trial court file, as defined in ORS 19.005.

23.040 Kinds of execution. There are
three kinds of executions:
(1) Against the property of the judgment
debtor.
BZ) Against his person.]
Eﬂf &the delivery of the possession of
real or personal property, or such delivery
with damages for withholding the same.

23.050 Issuance of writ; contents.
The writ of execution shall be issued by the
clerk and directed to the sheriff. It shall con-
tain the name of the court, the names of the
parties to the action, and the title thereof; it
shall substantially describe the judgment, and
if it is for money, shall state the amount actu-
ally due thereon, and shall require the sheriff
substantially as follows:

(1) If it is against the property of the judg-
ment debtor, and the judgment directs partic-
ular property to be sold, it shall require the
sheriff to sell such particular property and
apply the proceeds as directed by the judg-
ment; otherwise, it shall require the sheriff to
satisfy the judgment, with interest, out of the
personal property of such debtor, and if suffi-
cient personal property cannot be found, then
out of the real property belonging to him on
the day when the judgment was docketed in
the county, or at any time thereafter.

(2) If it is issued after the death of the
judgment debtor, and is against real or per-
sonal property, it shall require the sheriff to
satisfy the judgment, with interest, out of any
property in the hands of the debtor’s personal
representatives, heirs, devisees, legatees,
terants of real property, or trustees as such.



[(3) If it is against the person of the judg-
ment debtor, it shall require the sheriff to
arrest such debtor and commit him to the jail
of the county until he pays the judgment, with
interest , or. is discharged according to law.]

[(4 [{ 1t is for the delivery of the possession
of real or personal property, it shall require
the sheriff to deliver the possession of the
same, particularly describing it, to the party
entitled thereto, and may, at the same time,
require the sheriff to satisfy any costs, charg-
es, damages, or rents and profits recovered by
the same judgment, out of the personal pro-
perty of the party against whom it was ren-
dered, and the value of the property for which
the judgment was recovered, to be specified
therein, if a delivery thereof cannot be had:
and if sufficient personal property cannot be
found, then out of the real property, as provid-
ed in subsection (1) of this section, and in that
respect it is to be deemed an execution against
property.

23.310 Indemnity to sheriff or con-
stable. (1) Subject to subsections (2) and (3) of
this section, whenever a writ offattachment or]
execution is delivered into the ds of any
sheriff or constable, under which the personal
property of any person, firm or corporation is
to be held or soid for the satisfaction of any
judgment or costs of action or suit, if the sher-
iff or constable has actual notice of any third-
party claim to the personal property, or is in
doubt as to ownership of the property, or of
encumbrances thereon, or damage to the pro-
perty held that may result by reason of its
perishable character, such sheriff or constable
may require the{plaintiff orjjudgment creditor
to file with the sHeriff or constable a good and
sufficient bond, having the same qualifica-
tions as a bail bond, indemnifying the sheriff
or constable and his bondsmen against any
loss or damage by reason of the illegality of
any such holding or sale on execution, or by
reason of damage to any personal property
held under Ettachment or Jexecution, which
bond shall be in double the amount of the
claim or judgment by which the personal
property is either held or to be sold.
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(2) At the request of the plaintiff the
sheriff may accept a bond less than double the
amount of the judgment but in no event will
the sheriff or constable approve a bond less
than double the estimated value of the proper-
ty to be seized.

(3) When the property or the value of a
third party interest exceeds the value of the
judgment, the sheriff or constable may re-
quire an indemnity bond of double the esti-

mated value of the property to be seized.



29.178 Post-execution procedure;
notice; contents; bank, trust company or
savings and loan association as gurnishee.
{1y Following execution by the sheriff of[any
writ pursuant to ORS 29.170 or 29.175) a
writ of execution or execution of a
writ of garnishment by anv person,
other than a wage or salary garnish-
ment, the sheriff or such person
shall promptly mail or deliver the

following to the noncorporate judgment

debtor at his last-known address:

(a) A copy of the writ;
(b) A copy of the certificate de-

livered to the county clerk [pursuant

to subsection (1) of ORS 29.170] to
levy upon real property, if any;

(c) A copy of a notice of garnish-
ment or the notice delivered pursuant

to [subsection (3) of ORS 29.170 or]
subsection (1) of ORS 26.175, if any;
and

{d) The notice described in subsection (2)
of this section.

(2} The notice to the judgment debtor shail
contain:

fa) A statement that certain property of

the judgment debtor has been or may have
been levied upon;

bj If the sheriff has executed the writ by
taking property into his custody, a list of the
property so taken;

{e) A list of all property and funds de-
clared exempt under state or federa law;

id) An explanation of the procedure by
which _the judgment debtor may claim an
exemption;

(e} A statement that the forms necessary
to claim an exemption are available at the
county courthouse at no cost to the judgment
debtor; and

{f) A statemens that if the judgment debt-
or has any questions, he should consult an
attorney.

[¢3) Notwithstanding subsection (1) of this
section, if a writ is served on a bank, trus:
company or savings and loan association, us
garnishee, the sheriff shaill deliver the coples
and notice required by subsection i1} of this
section to such garnishee. If the garnishec has
property belonging to the judgment debror.
tiie garnishee shall promptly mail or deliver

the copies and notice to the judgment debtor. ]
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[(4)] (3) The sheriff or such per-
son may meet the requirements of
subsection (1) of this section by
mailing the documents to the last-
known address of the judgment debtor
as provided by the judgment credi-
tor. The sheriff or such person may
withhold execution of the writ until
such address or a statement that the
judgment creditor has no knowledge
of the judgment debtor's last-known
address is furnished by the judgment
creditor.




Section III. ORS SECTIONS SUPERSEDED

The following ORS sections are superseded by the Qregon Rules
of Civil Procedure, The Oregon Rules of Civil Procedure replace
the superseded QRS sections as the rules of pleading, practice, and
procedure in those civil actions and courts where the Oregon Rules
of Civil Procedure are made applicable by ORCP 1 A.
0RS
CHAPTER 17
17,003, 17.705, 17.710, 17.720, 17.725, 17,730, 17.735, 17.740,

17.745, 17.750, 17.755, 17.760, 17.765.

CHAPTER 18
18.010, 18.030, 18.040, 18.050, 18,060, 18.070, 18.080, 18.090,
18.100, 18.110, 18.115, 18.120, 18.125, 18.135, 18,160.

CHAPTER 20
20.010, 20.020, 20.040, 20.050, 20.055, 20.060, 20.110, 20.210,
20.230.

CHAPTER 23

23.020, 23.080, 23.090, 23.740, 23.810, 23.820, 23.830, 23.840,
23.850, 23.860, 23.870, 23.880, 23,890, 23.900, 23.910, 23.920,
23.930.

CHAPTER 26
26.010, 26.020, 26.030, 26,040, 26.110, 26.120, 26.130.

CHAPTER 27
27.010, 27.020, 27.030.
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CHAPTER

29.010,
29.060,
29.110,
29.180,
29.270,
29.350,
29.530,
29.610,
29.690,

CHAPTER

31.010,

CHAPTER

32.010,

CHAPTER

34.820.

CHAPTER

45, 050.

28

29.

29

29.
29.
£9.
29,
29.
29.
28.

31
31

32

32,

34

45

020,

.065,

120,
200,
280,
360,
540,
620,
700,

.020,

020,

29.
29.
29.
29,
29.
29.
29.
29.
29,

31

32.

025,
070,
130,
210,
290,
370,
550,
630,
710,

.030,

030,

31

32,

.030,
w07 By
.140,
.220,
.300,
.380,
.560,
.640,
.720,

.040.

29.
29,

29«
29.
29.
29.
29.
29.

035,

080,

.150,

230,
310,
390,
570,

650, .

730,

.045,
.085,
.160,
.240,
320,
.400,
.580,
.660,
.740.

040, 32.050, 32.060.
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29,
29,
29.
29.
29.
29.
29.
29.

050,
090,
170,
250,
330,
410,
590,
670,

29.
29,
29.
e
29.
29.
29.
29,

055,
095,
180,
260,
340,
520;
600,
680,



Section IV. RECOMMENDED STATUTORY AMENDMENT TO ORCP

A BILL FOR AN ACT

Relating to administrative procedures of state agencies; amending
ORS 311.705.
Be It Enacted by the People of the State of Oregon:

Section 1. ORCP 7 D.{4)(a)(i) is amended to read as follows:

Tows:
D.(4)(a) Actions arising out of use of roads, highways,

and streets; service by mail.

D.(4)(a){i) In any action arising out of any accident,

collision, or ]iab11ity.in which a motor vehicie may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicie, or
caused such motor vehicle to be operated on the defendant's be-
half, [may be served with summons by mail, except a defendant
which is a foreign corporation maintaining an attorney in fact
within this state. Service by mail shall be made by mailing

to: (i) the address given by the defendant at the time of the
accident or collision that is the subject of the acticn, and
(i1) the most recent address furnished by the defendant to the
Administrator of the Motor Vehicles Division, and (iii) any other
address of the defendant known to the plaintiff, which might re-

sult in actual notice] except a defendant which is a foreign

corporation maintaining a registersd agent within this state,

mav be served with summons by service upon the Oepartment of
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Motor VYehicies and mailing a copy of the summons and compiaint

to the defendant.

D.(4){a)fii) Summcns may be served by leaving one copy

of the summons and complaint with a fee of $2.00 in the hands

of the Administrator of the Motor Yehicles Division or in the

Administrator's office or at any office the Administrator author-

izes to accept summons. The olaintiff shall, as soon as reason-

ably possible, cause to be mailed a true copy of the summons and

complaint to the defendant at the address given by the defendant

at the time of the accident or collision that is the subject of

the action, and the most recent address furnished by the defen-

dant to the Administrator of the Motor Vehicles Division, and any

other address of the defendant known to the plaintiff, which

might resuit in actual notice. For purposes of computing any

period of time orescribed or allowed under these rules, sarvice

Jynder this paragraph shail be complete upon such mailing.

D.{4)(a)(iii) The fee of $2.00 paid by the plaintiff tc

the Administrator of the Motor Vehicles Oivision shall Le taxed

as part of the costs if plaintiff prevails in the acticen. The

Administrator of the Motor Vehicies DOivision shall keep a record

of all such summonses wnhich shall show the day of servica.

‘Section 2. This amendment shall be effective January 1,

1982.
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MEMORANDUM

TO: COURCIL

FROM: Fred Merrill

RE: SUBMISSION OF RULES TO THE LEGISLATURE
DATE: January 14, 1981

Enclosed is a copy of the final draft of the rules and
transmittal letter submitted to the legislature.
The Joint House and Senate Judiciary Committees have

scheduled meetings according to the following schedule to review

the rules:

Tuesday, January 20 8:30-10:00 a.m. Amendments to ORCP 1-64
and Rules 65 and 66

Tuesday, January 27 8:30-10:00 a.m. Judgments - Rules 67-73

Tuesday, February 3 8:30-10:00 a.m. Provisional Remedies -
Rules 78-85

Tuesday, February 10 8:30-10:00 a.m. Class Actions - Rule 32

We will be calling some of you to attend. If anyone has a
particular interest in attending, please let me know.

Qur budget has not yet been set for hearings.

FRM:gh
Encl.
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IFOUNDED AS CAKE 5 CakeE-1B86)
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HERBERT €. HARDY [RETIREDI TELEPHONE 228-7321

DONALD W, MeEWEN 1408 STANDARD PLAZA AREA CODE 5032

JONATHAN L. NEWMAN i

e PORTLAND, OREGON 97204

DEAN P, GISVOLD

ROBERT D, RANKIN RALPH H. CAKE

VICTOR W. VanKQTEN H18s1-19731

JOHN C. RAY ‘
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DON G. CARTER

FPAUL M. NELSON

Office of the President of the Senate
State Capitol
Salem, Oregon 97310

Office of the Speaker of the House
State Capitel
Salem, Oregon 97310

Gentlemen:

Enclosed herewith are new and amended Oregon Rules of
Civil Procedure, amended ORS sections, and a list of ORS
sections superseded which were promulgated by the Council on
Court Procedures on December 13, 1980. This action was taken
pursuant to ORS 1.735, and the material is submitted to the
Legislative Assembly under that statute. The material
includes the Council's response to the request of the Senate
Judiciary Committee that the Council study and submit changes
in rules relating to class actions and procedure for recovery
of attorney fees. For your convenience, we are also submit-
ting a distribution chart, prepared by our staff, which shows
where rule provisions comparable to ORS sections superseded
are located.

ORS 1.735 provides that these rules and amendments will
go into effect ninety days after the close of the legislative
session unless the Legislative Assembly, by statute, takes
action to amend, repeal, or modify. On December 13, 1980,
the Council adopted a resolution recommending that these
rules and amendments, as modified or changed by the Legis-
lative Assembly, take effect on January 1, 1982. This is a
more definite date and would provide additional time for the
bench and bar to become familiar with the rules. '

The Council has met regularly since the last legislative
session. A tentative draft of the proposed rules and amend-
ments was released by the Council on September 6, 1980. Sum-
maries of the proposed rules and amendments were published and
furnished to all members of the bar. Approximately 300 copies



HARDY, MCEWEN, NEWMAN & F ANNA

Office of the President of the Senate
Office of the Speaker of the House
December 29, 1980

Page Two

of the full text of the tentative draft were furnished to various
bar and judicial groups and upon request to interested individuals.
The Council conducted public hearings and heard testimony and
comments relating to the proposed rules and amendments in Bend,

on October 18, 1980; in Eugene, on November 1, 1980; and in
Portland on September 27 and November 22, 1980. The enclosed
submission reflects changes made in response to suggestions and
comments received.

The submission includes a recommended statutory change to
the ORCP (Section IV). The Council voted to accept a change to
ORCP 7 which would reinstate service of summons upon the Depart-
ment of Motor Vehicles in motor vehicle accident cases. The
Council is requesting the legislature to make this change in
the ORCP by statute since requiring the Department of Motor
Vehicles to accept service of summonses and to keep the neces-
‘sary records may not be within the Council's rulemaking power.

The Council also voted to recommend to the legislature that
"the notice provisions in the Oregon Tort Claims Act be made
similar to notice requirements in the Federal Tort Claims Act."
Since this was a more general recommendation of a change in a
substantive ORS section, no bill was prepared. The Council's
recommendation is transmitted by this letter.

Yours very truly,

- -
“\Z 9/t La o
;,.\E' (:\L/,é.é’/’/&’ LI Seer
Dénald W. McEwen
Chairman
Council on Court Procedures
DWM: lam

Enclosures
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INTRODUCTION

The following rules, amendments, and QRS sections superseded
have been promulgated by the Council on Court Pracedures and sub-
mitted to the 1981 Legislative Assembly. Pursuant to ORS 1.735,
they will beccme effective after the legislative sessicn to the
extent that the Legislative Assembly does not, by statute, modify
the action of the Council.

This submission completes the main body of the Oregon Rules
of Civil Procedure, which are the general rules of pleading and
practice in c¢ivil actions in stats courts. Ouring this biennium,
the Council has concentratad upon the areas of referees, submitted
controversies, confessicn of judgments, judgments, defaults, taxa-
tion of attorney fees, costs and disbursements, vacation of judg-
ments, and provisional remedies. The Council has also taken action
to correct problems relating to ORCP 1-64 promulgated during the
last biennium. The new rules {Rules 65-85) will renlace most of
ORS Chapters 26, 27, 29, 31, and 32 and portions of ORS Chapters
17, 18, 20, and 23. |

The comment which follows most rules was preparad by Counci’
staff. It represents staff interpretation of the rules and the
intent of the Council, and is not officially adopted by the Coun-
hl |

Subdivisions of rules are called sections and indicated by
capital letters, e.g., A.; subdivisions of sections are called
subsections and indicated by Arabic numerals in parentheses, e.g.,
(1); subdivisions of subsections are called paragraphs and indica-

ted by lower case letters in parentheses, e.g., (a); and subdivisions



of paragrapns are called subparagraphs and indicated by lower case

foman numerals in parentheses, e.g., ({v).
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Sectian 1.

PROMULGATED AND AMENDED OREGON RULES OF CIVIL PROCEDURE



RULE 65
REFEREES

A. In general.

A.(1) Appointment. A court in which an action is pend-

ing may appoint a referes wha shall have such gqualifications as
the court deems. appropriats.

A.{2) Compensation. The fees to be allowed o a ref-

erea shall be fixed by the court and shall be charged upon the
partiss or paid out of any fund or subject matter of the action
which is in the custady and confrol of the court, as the court
may direct.

A.(3) Delinguent fees. The referee shall not retain

the referee's report as security for compensation. If a party
ordered to ;ay the fee allowed by the court does not pay it
after notice and within the time prescribed by the court, the
referee is entitled to a writ of execution against the de?in:_
gquent party.

8. Raferenca.

B.(1} Reference by agrsement. The court may make a

reference upon the written consent of the parties. In any
case triable by right to a jury, consent to referencs Tor de-
cision upon issues of fact shall be a waiver of right to jury

trial.



B.(2) Reference without agresment. Reference may be

made in actions to be tried without a jury upon motion by any
party ar upon the court's own initiative. In absence of agree-
ment of thefparties, a reference shall be made only upon 2
showing that some exceptional condition requires it.

C. Powers.

C.(1) Order of reference. The order of refarence to a

referee may specify or limit the referee's powers and may
direct the referee to report only upon particular issues, or -
to do or perform particular acts, or to receive and rsport
evidence only. The order may fix the time and placs for be-
ginning and clasing the hearings and for the filing of the
raferee's report,

€.(2) Power under order of referencs. Subject to the

specifications and }imitations stated in the order, the ref-
eree has and shall exercise the power to requiate all procesd-
ings in every hearing before the rseferes and to d¢ all acts and
take all measures necessary or proper for the efficient per-
formance of duties under the order. The referee may require

the production of evidence upon 211 mattars embracad in the ref-
erence, inciuding the production of all books, papers, vouchers,
documents, and writings applicable thereto. Unless otherwise
directed by the order of referencs, the referee may rule upon
the admissibility of evidencz. The raferee has the authority %o

put witnessas on oath and may personally examine such witnesses

upon oath.



C.(3) Record, When a party so requests, the referee
shall make a record ¢f the evidence offered and excluded in the
same manner and subject to the same limitations as a court sit-
ting without a jury.

0. Proceedincé.

0.(1} "Mestings.

0.(7)(a} When a refersnce is made, the clerk or person

performing the duties of that office shall forthwith furnish
the referee with a2 copy of the order of reference. Upen
receipt thersof, unless the order of reference ctherwise pro-
vides, the referee shall forthwith set a time and place for the
first mesting of the parties or their attorneys tg be held
within 20 days after the dates of the order of reference and
shall notify the parties or their attorneys of the meeting date.
D.C1}(§) It is the duty of the refarse to proceed with
a1l reasonable diligence. Any party, after notice to the parties
and the referse, may apply to the court for an order requiring
the referee to speed the procsedings and to make the repor*..w
0.(0)(e} 1If a party fails to appear at the time and
place appointad, the referee may proceed ex parte or may ad-
journ the procsedings to a future day, giving motice %o the ab-
sent party of the adjournment.
y D.(2) Witnesses. The parties may procure the attsndance
of witnesses before the referee by the issuance and service of
subpoenas as provided in Rule 55. [f, without adequate excusa,

2 witness fails to appear or give evidence, that witness may be



punished as for a contsmpt by the court and be subjected to the
consequencas, penaities, and remedies provided in Rule 55 G.

0.(3) Accounts. When matters of accounting are in
issue, the ;efaree may prescribe the form in which the accounts
shall be submitted and in any proper case may require or recsive
in evidence a statament by a certified public accountant who is
called as a witness. Upon objection of a party to any of the
items thus submittsd or upon a showing that the form of state-
ment is insufficient, the referee may require a different form of
statement to be furnished ar the accounts or specific itams
thereof to be proved by oral examination of the accounting par-
ties or in such other manner as the refarea directs.

E. Regort.

E.(1) Contants. The referes shall without delay prepare
a report upon the matters submittad by the order of reference
and, if required to make findings of fact and conclusions of law,
the referee shall set them forth in the report.

E.(2) Filing. Unless otherwise directad by the order of
reference, the raferse shall file the report with the clerk of
the court or person performing the duties of that office and
shall file a transcript of the proceedings and of the evidenca
and the original exhibits with the report. The reféree shall
forthwith mail a copy of the report to all parties.

E.(3) Effect.

E.(3)(a) Unléss the narties stipulate to the contrary, the

referee's findings of fact shall have the same effect as a jury



verdict. Within 10 days after being served with notice of the
Tiling of the report, any party may serve written objections
thereto upon the other parties. Application to the court for
action upon the report and upen objections to the report shall
be by motijon. The court after hearing may affirm or set aside
the report, in whole or in part.

€.(3)(b) In any cases, the parties may stipulate that a
referese's {indings of fact shall be binding or shall be binding

unless ¢leariy erroneous.

COMMENT

This rule supersedes the existing sections in QRS chap-
ter 17 relating to reference. The rule is intanded to provide
more flexibility in use of referees, but to aveoid abuse of the
procadure. It was adaptad from Federal Rule 33 with substantial
changes.

Section 65 A. was taken from Wisconsin Statutes 805.06(1).
It contemplates a single referee and leaves the qualifications
to the court, rather than requiring that the referes have the
same qualifications as a juror.

Subsection 85 B.(1) does not appsear in the faderal ruie
and was taksn from QRS 17.720. Any right to jury trial is waived
by stipulating to a referea. QRS 17.723, covering the availabii-
ity of a refere=e upon motion, was restricted to rather narrow
catagories. Subsection 85 B.{2) allows the court to appoint a
reterse upon motion in any type of case.

However, there are limitations:

(1) Reference upon motion is anly available whers there
is no right to jury trial. The procedure is avaiiable in any
non-Jjury cass, whether formerly equitabie or legal. Nots, Tang
account cases would still be referable upon motion; thers is ng
right te jury trial in such cases. Tribou and McPheg v.
Strowbridge, 7 Or. 156, 159 (1879).

{2) Reference cannot be usad by the court as a routine
tter. A showing of some axcaptional cendition is reauired.
.(2). See LzBuy v. Howes Leather Co., 352 U.S. 248 (1957).




The provisions relating to order of reference, power of
the referee, procsedings, and the form and filing of the
repart (85 C. through 65 £.(2)) are taken from the federal rule
and are mors detailed than the QRS sections. They give the
court a great deal of flexibility in utilization of the referee.
The provisiens of ORS 45.050 for depositien refarence are unneces-
sary and would be supersaded. The rule attampts ta avoid delay,
which is one of the principal difficulties with referenca. The
referese is required to begin meeting with the parties in 20 days,
65 0.(1){a), and to act with all reasonable diligenca. If the
referee delays the procesding, any party may ask the court for
an order requiring the referes to act with more diligence.
85 0.(1}{(b). Also, the referes cannot hold his or her report to
force payment of fees. 65 A.(2).

Subsection 65 E.(3) is new but gives the same weight to
the referee's findings of fact as did QRS 17.763.



RULE &6
SUBMITTED CONTROVERSY

A. Submission without action. Parties to a questien in

contraversy, which might have been the subject of an action
with such parties plaintiff and defendant, may submit the ques-
tion to the determination of a court having subject mattar
jurisdiction.

A.(1) Contents of submission. The written submission

shall consist of an agreed statament of facts upon which the
controversy depends, a certificate that the controversy is real
and that the submission is made in good faith for the purpose
of determining the rights of the parties, and a request for re-
Tief.

A.(2) Who must sign the submission. The submission must

be signed by all parties or their attorneys as.provided in

Rule 17.

A.(3) Effect of the submission. From the moment the
submission is filed, the court shall treat the controversy as
if it is an action pending after a special verdict found. The
controversy shall be detarmined on the agreed case alcne, but
the court may find facts Dy inference from the agreed facts.

I7 the statement of facts in the case is not sufficient to

-t

enable the court to enter judgment, the submission shall be dis-
missad or the court shall allow the filing of an additional

statement.



B. Submjssion of pending case. An action may be submit-
ted in a pending action at any time before trial, subject to the
same requirements and attended by the same results as in a sub-
mission without action, and in addition:

B,(T) PTeadings_deemed abandoned. Submission shall be

an abandonment by all parties of all prior pleadings, and the
case shall stand on the agreed case alone; and

8.(2} Provisiona] remedies. The submission must pro-

vide for any provisional remedy which is to be continued or such

remedy shall be desmed waived.

COMMENT

This rule covers the submitted controversies in ORS chap-
ter 27. Although the procedure overlaps stipulatiaon, admissions,
declaratory judgment, and summary judgment in some respects,
it provides for entry of judgment (a) without pleading or sum-
mons, and (b) with no trial or submission of evidence. The
procedure did not exist at common law and a rule is required.

The procedure is the same as QRS chaptar 27. The only
changes are: (a) the submission is not verified (this conforms
to QRCP 17), and (b) the second sentance of 58 A.(3) was added.
This is a clarification taken from N.Y. C.P.L.R. § 3222 (b)(4}).

Subsection 85 B. was taken from lowa Code Ann. § 678. The
submission after suit differs from a stipulated judament or dis-
missal, becauss the parties agree to the facts but leave the.
decision to the court. For stipulatad judgments and dismissals,
sae QRCP 54 and 57 F.



RULE 67
JUGGMENTS

A. Definitions. ™"Judgment" as used in these rules is the
final determination of the rights of the parties in an action;
judgment includes a decree and a final judgment entered pursuant
to section B. or G. of this rule. "Order" as used in these rules
is. any other determination by a court or judge which is inter-
mediate in nature.

B. Judgment for less than all claims or parties in action.

When more than one claim for relief is presented in an action,
whether as a claim, counterclaim, cross-claim, or third party
claim, or when multiple parties are involved, the court may direct
the entry of a final judgment as to one or more but fewer than all
of the claims or parties only upon an express determination that
there is no just reason for delay and upon an express direction for
the entry of judgment. In the absence of such determination and
direction, any order or other form of decision, however designated,
which adjudicates fewer than all the claims or the rights and
liabilities of fewer than all the parties shall not terminate the
action as to any of the claims or parties, and the order or other
form of decision is subject to revision at any time before the
entry of judgment adjudicating all the claims and the rights and

liabilities of all the parties.



C. Demand for judgment. GEvery judgment shall grant the

relief to which the party in whase favor it is rendered is en-
titled, even if such relief has not been demandad in the plead-
ings, axceptf

C.(1) Default. A judgment by default shall.not be dif-
ferent in kind from or excsed in amount that prayed for in the
demand for judgment.  However, a default judgment granting
equitable remedies may differ in kind from or excesd in amount
that prayed for in the demand for judgment, provided that
reasonable notice and apportunity to be heard are given to any
party against whom the judgment is to be entered.

C.{(2) Demand for money damages. Where a demand fTor judg-

ment is for a stated amount of money as damages, any judgment
for money damages shall not exceed that amount.

0. Judgment in action for recovery of personal oroperty.

In an action to recover the possession of personal property,
judgment for the plaintiff may be for the possession, or the B
vaiue o7 the property, in case a delivery cannot be had. and
damages for the detention of the property. If the property has
been delivered to the plaintiff and the defendant claims a
return of the property, judgmant for the defendant may be for

a return of the property,or the value of the pPraoperty. in case

@ return cannot be had, and damages for taking and withholding

the same.
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E. Judgment in action against partnership or unincorpora-

ted association; judgments in action adainst parties jointly

indebted.

£.(1) Partnershio and unincorocorated associatten. Judg-
ment in an action against a partnership or unincorporated
association which is sued in any name which it has assumed or
by which it {s known may be entered against such oartnership or
association and shall bind the joint property of all of the
partners or associateas.

E.(2) Joint obligations; effect of judgment. In any

action against parties jointly indebtad upon a joint obligation,
contract, ‘or 1iability, judgment may be taken against less than
all such parties and a default, dismissal, or judgment in favor
of or against less than all of such parties in an action does not
preciude a judgment in the same action in favor of or against the
remaining parties.

F. Judgment by stipulation.

F.{1) Availability of judument by stipulation. At any
time after commencement of an action, a judgment. may be given
upon stipulation that a judament for a specified amount or for
a specific relief may be entered.. The stipulation shall be of
the party or parties against whom judgment is to be entered and
the party ar parties in whose favor judgment is to be entared.
If the stipulation provides for attorney fees, costs, and dis-
bursements, they may be entared as part of the judgment accord-

ing to the stipulatioen.

11



F.(2) Filing; assent in open court. The stipulation for judg-

ment may be in a writing signed by the parties, their attorneys, ar
their authorized representatives, which writing shall he filed in
accordance with Rule 9. The stipulation may be subjoined or ap-
pended to, and part of, a proposed form of judgment. If not in
writing, the stipulation shall be assented to by all parties

thereto in aopen court.

G. Judgment on portion of claim exceeding counter;?aim,
The court may direct entry of a final judgment as to that portioﬁ
of any claim. which exceeds a counterclaim asserted by the party
or parties against whom the judgment is entered, if such party or
parties have admitted the claim and asserted a counterclaim amount-
ing to less than the claim.
COMMENT

The definition of judgment in 67 A. is taken from ORS 18.010.
Under ORCP 1 and 2 the reference to decree is probably -unnecessary
but is included here for clarity. The separate reference to
special proceedings of ORS 18.010 is eliminated, as statutory
proceedings are "actigns" under ORCP 1. The definition of "arder"
comes from QRS 18.010(2). See QRCP 14 A. for a definition of
"motion."

Section 67 B. is identical to ORS 18.125(1). ORS 18.125(2)
becomes QRCP 72 D.

The procedural merger of Taw and equity creates the prob-
lem of whether the unified procedure follows the former equity
or legal rule relating to limitation of relief by the prayer of
the complaint. Section 67 . preserves the essential elements
of the prior Oregon practice without reference to Taw or equity.
The general rule is that of equity, where the relief accorded
is not Timited by the prayer. Recovery on default is limited to
the prayer (ORS 18.080(a) and (b)), except for cases seeking
equitable remedies (Kerschner v. Smith, 121 COr. 469, 474, 236 P.
272, 256 P. 195 (1927)) if reasonable notice and opportunity to be
heard are given {Leonard v. Bennett, 165 Or. 157, 174, 103 P.2d
732, 106 P.2d 542 (71940}). Note, the limit of relief to the prayer
applies for every default, not just defaults for failure to
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appear. In a case where money damages are claimed, the damages
recoverabie are Timited to the prayer. Note that QRCP 18 B.
requires a statement in the prayer of the amount of damages
claimed.

Section 67 D. is ORS 18.110. See ORCP 61 O.

Section 87 £. addresses the problem of enforceability of
judgments against assets held by a partnership or unincorpaoratead
association. .Praesent Oregon rules address this problem thrdugh
the device of a "joint debtor statute" (ORS 18.,135). Partner-
ships and associations cannot be sued as entities., but suit must
be brought against individual partners or members. At common
law, for partnership or association assets to be subject to a
judgment, the judgment had to be against all partners or associa-
tion members. ORS 18.735 allows an action to recover for a joint
debt even though not all joint debtors are sarved. A judgment
enforceable against partnership assets can be secured by naming
all partners but serving less than all.

This rule addresses the problem by the much simpler and
more modern approach of making a partnership or unincorporatad
association suabie in its own name and subject to entry of a
judgment against the entity. To accomplish this, a new rule
defining capacity of partnerships or associations to be sued is
added to Rule 26 as section B. and & new service of summons
category is added to Rule 7. Section 67 E.(7) authorizes entry
of a judgment agcainst the entity which would bind the assets of
the partnership or association. If a partner or member of an
association is individuaily 1iable under the substantive law, an
action against such individual could be joined with the action
against the entity by naming the individual, as well as the entity,
as a party and serving a separate summons and complaint directed
to the individual. See ORCP 26 B. A judgment could then be entered
against the individual parties so joined and served, as weil as a
Jjudgment against the entity. Individual partners or members not
s0 joined and served would not be subject to any individual judg-
ment.

The entity approach has a number of advantages. The approach:

(a) avoids the necessity of difficult distinctions between
joint and several obligations. The joint debtor statute did not
apply to some joint partnership obligations because it was limited
to actions based on contract. See ORS 68.270.

(b) simplifies naming of defendants and service of process for
partnerships and unincorporated associations with large membership.
In some cases a defendant would find it difficult, if not impossible,
to ascertain the names and Tocations of thousands of members of a
multi-state partnership or association. Although in most cases the
members would be subject to service of summons under QRCP 4, the dif-
ficulty and expense of serving such large numbers of people could be
prohibitive.

13



Litigation and judgment in the name of the partnership or
association s more consistent with cther treatment of such
groups. If a partnership can own property and have bank accounts
in its own name, it is simpler to have judgments entered against
that partnership in its name.

ORS 18.135 referred to action against any joint obligors,
not just partnerships or associations. This rule covers only
the ability to create judgments enforceable against partnerships
or assaciations. ORS 18.135 subjected a person, who was never
actually served and perhaps not aware of a suit, to judgment
because another joint obligor was sarved. From a due pracsss
‘standpoint, this is defensible for partnerships and associations
Decause partners and association members can be viewed as agents .
for the partnership aor association. That theory would usually .
not apply to other joint obligation situations.

Subsection 67 E.(2) addresses a problem not specifically cov-
ered under QRS 18.135. Under the common law theories of joint
ohligations, including those of partnerships and associations,
there was a requirement that any judgment be against all perscns
jeintly obiigated. Therefore, any suit or recovery against less
than all joint obTigors extinguished the claim against the other
joint obligors. See Ryckman v. Manerud, 68 Or. 350, 361, 136 P. 826
(1913); Wheatley v. Halvorson, 213 Or. 228, 249, 323 P.2d 49 (1958).
The same reasoning could be extended to say a default or dismis-
sal against less than all partners or joint debtors extinguished
the obligation. This is inconsistant with modern concepts of
joinder and judgments and could be an unnecessary procedural
trap. The rule does ngt affect the substantive nature of the
Joint obiigation but merely says there is no procedural rule that
prohibits separate judgment. Note, 67 E.{(2) is not limited to...
partnerships or joint ventures, but covers any joint abligation.

ORS 18.735 also covered whether joint debtors could be oar
should be joined. ORCP 28 and 29 governing permissive and
compulsory joinder of parties already cover this and should be
‘the applicable rules. The joinder aspects of QRS 18.135 are un-
necessary and are eliminated.

Section F. provides the procesdura for specific submission
to a judgment formerly referred to as confession of judgment
after suit. ORS 26.010 through 26.040. The procedure is basical-
1y stipulation to an agreed judgment. The attorney for a party
may sign the stipulation, Confessions of judgment withaut action
are covered by Rule 73.

14



Section 67 G. was previously included with default judgment
provisions as ORS 18.080Q(2). The judgment involved is a form of
special final judgment, not a default judgment. Note, under 67 A.
this is defined as a final judgment.
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RULE &8

ALLOWANCE AND TAXATION QF
ATTORNEY FEES, COSTS, AND DISBURSEMENTS

A. Definiticns. As used in this rule:

A.(1) Costs and attorney feses. "Costs" are fixed sums

provided by statute, intended to indemnify a party. "Attorney
faes" are the reasonable and necessary value of legal servicas
related to the prasecution or defense of an action.

A.(2) Disbursements. "Disbursements" are reasonable

and necessary expensas incurred in the prosecution or defense
of an acticn cther than for legal services, and include the
fees of officers and witnessas, the necessary expensas of tak-
ing depositions, publication of summonses or notices, the
postage where the same are served by mail, the compensation
of referess, the copying of any public record, book, or docu-
ment used as evidence on the trial, a sum paid a person for
executing any bond, recognizance, undertzking, stipulation,
or other obligation (not exceeding one percent per annum of
the amount of the bond or other ob]igaticn), and any other
axpense specifically allowed by agreement, by theses rules, or
by other rule or statute.

B. Allowance of costs and disbursements. In any

action, costs and disbursements shail be allowed to the pre-

vailing party, unless these rules or other rule ar statute direct

that in the particular case costs and disbursements shall not be
allowed to the prevailing party or shall be allowed to some other

party, or unless the court otherwise directs.
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If, under a special pravision of these rules or any other rule

or statute, a party has a right to recover costs, such party
shall also have a right to recover disbursements. I[f a party is
awarded attorney fees, such party shall not also recover the pre-

vailing party costs authorized by QRS 20.070.

C. Award of and entry of judgment for_attorney fees,

costs, and disbursements.

C.(1) Application of this section to award of attorney

fees. Notwithstanding Rule 1 A. and the procedure provided in
any rule or statutz permitting recavery of attorney fees in 2
particular case, this section governs the pleading, proof, and
award of attorney fees, costs, and disbursements in all cases,
regardless of the source of the right to recovery of such fees,
except where:

C.(1){(a)" Subsection (2) of ORS 105.405 or paragraph (h)
of subsaction (1) of ORS 107.105 provide the substantive rignt
to such items; or -

C.(1)(b) Such items are claimed as damages arising
prior to the action; or

C.{1)(e) Such items are éranted by order, rather than
antered as part of a judgment.

C.(2) Asserting claim for attorney fees. A party

saeking attorney fess shall assert the right to recover such

fees by alleging the facts, statute, or rule which provides a

17



basis for the award of such fees in a pleading filed by that
party. A party shall not be required to allege a right to a
specific amount of attorney fees; an allegatiaon that a party
is entitled to "reasonable attorney fees" is sufficient. If a
party does ngt file a pleading and sesks judgment or dismissal
by motion, a right to attorney fees shall be asserted by a .
demand for attorney fees in such mection, in substantially simi-
lar form to the allegations required by this subsection. Such
allegation shall be taken as substantially denied and no respon-
sive pleading shall be necessary. Attorney fees may be sought
before the substantive right to recover such fees accruss, No
attorney fees shall be awarded unless a right to recover such
fee is asserted as provided in this subsection.

C.(3) Proof. The items of attorney fees, costs, and
disbursements shall be submitted in the manner provided by sub-
section (4) of this section, without proof being offered during

the trial.

C.{4) Award of attorney fees, costs, and disbursaments; -

entry and enforcement of judgment. Attorney fees, costs, and

disbursements shall be entered as part of the judgment as fol-
Tows:

C.(4){a) Entry by clerk. Attorney fees, costs, and dis-

bursements (whether the disbursement has heen paid ar net) shail
be entered as part‘of a judgment if the party claiming them:
C.(4)(a)(i) Serves, in accordance with Rule 9 B., a veri-

fied and detailed statement of the amount of attorney fees, costs,
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and disbursements upon all parties who are not in default for
failure to appear, not Tater than 10 days after the entry of the
Judgment; and

C.{4)(a)(ii) Files the original statement and proof of
service, if any, in accordance with Rule 9 C., with the court.

For any default judgment where attorney fees are included
in the statement referred to in subparagraph (i) of this para-
graph, such attorney fees shall not be entered as part of the
Jjudgment unless approved by the court before such entry.

C.(4)(b) Objections. A party may object to the allow-
ance of attorney fees, costs, and disbursements or any part
thereof as part of a judgment by filing and serving written ob-
jections to such statement, signed in accordance with Rule 17,
not later than 15 days after the service of the statement of
the amount of such items upon such party under paragraph (a) of
this subsection. Objections shall be specific and may be
founded in law or in fact and shall be deemed controverted with-
out further pleading. Statements and objections may be amended‘
in accordance with Rule 23.

C.{4)(c)} Review by the court; hearing. Upon service and

filing of timely objections, the court, without a Jury, shall
hear and determine all issues of law or fact raised by the state-
ment and objections. Parties shail be given a reasonable oppor-
tunity to present evidence and affidavits relevant to any factual
issues.

C.(4)(d) Entry by court. After the hearing the court
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shall make a statement of the attorney fees, costs, and disburse-
ments allowed, which shall be entered as a part of the judgment.
No other findings of fact or conclusions of law shall be necas-
sary.

C.(5) Enforcement. Attorney fees, costs, and disburse-

ments antered as part of a judgment pursuant to this section
may be enforced as part of that judgment. Upen service and
filing of objections to the entry of ﬁttorney fees, costs, and
disbursements as part of a judgment, pursuant to paragraph
(4)(b) of this section, enforcement of that portion of the
judgment shall be stayed until the entry of a statement of
attorney fees, costs, and disbursements by the court pursuant
to paragraph (4)(d) of this section.

C.(6) Avoidance of multiple collection of costs, disburse-

ments, and attorney fees.

C.(6)(a) Separate judgments for separate claims. Where

separate final judgments are granted in one action for separafé
claims, pursuant to Ruie 67 B., the court shall take such steps as
necessary to avoid the multiple taxation of the same costs, attor-
ney fees, and disbursements in more than one such judgment.

C.(6){b) Separate judgments for the same claim. . When

there are separate judgments entered for one claim (where separate
actions are brought for the same claim against several parties who
might have been joined as parties in the same action, or where
pursuant to Ruie 67 B. separate final judgments are entered against

several parties for the same claim), costs, attorney fees, and
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disbursements may be entared in each such judgment as provided in
this rule, but satisfaction of one such judgment shall bar recovery
of costs, attorney fees, or disbursements included in all other

judgments.

COMMENT

This rule is designed to create a uniform procedurs for
determining the existanca of & right to attorney fees. There has
been substantial confusion in Oregon whether particular Xinds of
attorney fee claims must be pleaded and proved at trial, or could
be submittad after trial. The Senates Judiciary Committze of the
1979 Legislative Assambly asked the Council to review the matter
and to develop a uniform method of handling attorney fees.

This rule uses the bill of disbursements method Tar almost
all attorney feze claims. The Council adopted the post-trial pro-
¢adure because it is the simplest and separatas a caollatasral
controversy from the main trial. It also makas senss %o dezl
with attorney fees aftar the case is tried.

The rule 21so develops a uniform provision for entitle-
ment to costs and disbursaments. This is necessary because of
the procadural merger of law and equity. Tne rule is the prior
rule in equity and for special procesedings. The rule does not
deal with right to receive attorney faes. This was considered to
be a substantive rather than a procedural matter. For the same
reasan, the rule does not caver the amount of costs or fess.

Section 68 A. of the rule retains the existing Qregon
distinction between costs and disbursements. It also defines
attorney fass. The disbursement definition combines QRS 20.02C
and ORS 20.055. The Council did not change the itams racover-
able as disbursaments. O0Oiscaovery denosition costs remain non-
recaverable becausa the rule refers to "necessary" deposition
costs. d

Section 68 B. wauld supersade QRS 20.04Q0, 20.060, and the
last sentence of 20.100. The rule is the flexible standard -
farmerly applied to equity cases. The language usad was adap-
ted from Michigan General Court Rule 525.1. The second sentence
was drafted to avoid any problem with other statutas or rules
which refer only to a right to costs in reliancaz upon QRS 20.0240.
Tne last sentencs sattles a2 question not answered under the

orior ORS sections.

Subsection 68 C.(1) makes almost all claims for attorney
faes subject to this ruls. Tnere are a large number of statutss
gaverning right to attorney fses. Rather than attampt to change
the language of all the statutas, the rule simply provides a
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procedure for assessing such fees no matter what source is relied

ubon as providing the right to such fees. There are a ‘ew specific
exceptions where the rule procedure would not be aporopriate, specifi-
cally, dissolution and partition cases. 68 C.(1)(a).

Since the rule is designed to provide a procedurs for claim-
ing. and proving atiorney fees wnich are an incident of the actign,
pre-existing attorney fees which are actually claimed as damages
are excluded. 68 C.(1)}(b}. The rule also applies only to costs
and fees which are included in the judgment. Other fses and costs,
such as discovery sanctions which are part of a court order and
gnforczable by contempt, would not be covered by the rule. 68 C.(1)(c).

The Council Teit that a party should recaive some warning
of a potential claim for attorney faes prior to trial, even though
the decision on amount and entitlement to these fees is postponed
until a biT1 of disbursements is filed. Requiring a pleading al-"
leqation of a right to attorney fees in 68 C.(2) also allows the
¢pponant o tast the right to such fess by a pretrial motion.

Subsections 68 C.(4) and (5) are based upon the existing costs
and disbursements procedure in QRS 20.21Q0 through 20.230. Paragranh
68 C.{4)(a) changes the procedure and requires service of a statement
claiming costs, as well as disbursements and attorney fees, prior to
entry of such costs as part of a judgment. The specific claim for
attorney fees is included in the bill of disbursements. WNote that in
cases involving a judgment against parties who are in default for
failure to appear, service of the statement of costs, disbursements,
and attorney fees is not required. However, a statement must be pre-
pared and filed to provide a basis for assessment of these items. Also,
no judgment for attorney fees can be entered -in such default cases un-
less the court approves the amount of the fees. Such approval could
be in the form of an approved fee schedule for default cases adopted
by the court or approval for individual cases.

The Council increased the time for objection to the bill of
disbursements frcem five days after expiration of the time to file
the bill of disbursements to 15 days after service of the statement
of costs, disbursements, and attorney fees. The last sentence of
68 C.(4){c) reguiring an opportunity to present evidence and affidavits
was added. The provision for stay of enforcement upon objection in
68 C.{5) is new.

Subsection 68 C.(6) replaces ORS 20.050 and also covers the
entry of multipie final judgments in one case. Paragraph 68 C.(6)(a)
covers the situation where multiple judgments are entasred on separate
claims pursuant to ORCP 67 B. In such case, the court is required to
avoid multiple taxation of the same costs, disbursements, or attorney
fees. Paragraph 68 C.(6)(b) allows entry of the same costs, dis-
bursements, and attorney fees when there are multiple judgments against
different parties on the same claim (in the same case or in separate
cases), but makes clear that satisfaction of the costs, attorney fees,
and disbursements portion of one such judgment satisfies all of the
Jjudgments.
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RULE &3
DEFAULT

A. Entry of default. When a party against wham & judg-

ment for affirmative relief is sougnt has been sarved with sum-
mons pursuant to Ruyle 7 or is otherwise subject to the jurisdic-
tion of the court and has failed to plead or otherwise defend as
provided in these rules, and these fTacts ares made to appear Dy
affidavit or otherwise, the clérk or court shall enter the
default of that party.

8. Entry of default judgment.

B.(1) B8y the clark. Tne clerk upon writtan application

of the party seeking judgment shall enter judgment when:

B.(1)(a)} The actiaon arisas upon contract;

B.(1)(b) The claim of a party seeking judgment is for
the recgvery of a sum csrtain or for a sum which can by compu-
tation be made certain;

8.(1){(c) The party against whom judgment is sought has
been defaulted for failure to appear; -

8.(1)(d) The party against whom judgment is sought is
not an infant or incompetant person and such fact is shown by
atfidavit;

8.(1)(e} The party sesking judgment submits an affida—-
vit of the amount due;

B.(1)(f) An affidavit pursuant ta subsaction B.(3) of

this rule has been submitted; and

8.(1)(g) Summons was personally sarved within the Stats
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of Oregon upon the party, or an agent, officer, director, or
partner of a party, against whom judgment is SOught pursuant to
Rule 7 0.(3)(a}(i) or 7 D.{3)(b)(i).

The judgment enterad by the clerk shall be for the amount
due as shown by the affidavit, and may include costs, disburse-
ments, and attorney fees entered pursuant to Rule &88.

8.(2) B8y the court. In all other cases, the party

seeking a judgment by default shall apply to the court therefor,
but ne judgment by default shall be entared against an infant
or fncompetant person unless they have a general guardian ar
they are reprasented in the actien by another representative

as provided in Rule 27. If the party against whom judgment by
default is sought has appeared in the action, such party {or,

if appearing by represantative, such party's represantative)
shall be sarved with written notice of the application for
Judgment at least 10 days, unless shortened by the court, prior
to the hearing on such application. [f, in order to enahble the
court to enter judgment or to carry it into effect, it is
necassary to take an account or to determine the amount of
damages ar to establish the truth of any averment by evidence
¢r to make an investigation of any other matter, the court may
conduct such hearing, or make an order of reference, or order-
that issues be tried by a jury,as it deems necassary and proper.
The court may detarmine the truth of any mattsr upon affidavits.

B.(3) Non-military affidavit reaquirsd. HNo judgment by

default shall be entered until the filing of an affidavit
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on behalf of the plaintiff, showing that affiant reasonably be-
lieves that the defendant is not a person in military service as
defined in Article 1 of the “Soldiers' and Sailors' Civil Relief
Act of 1940," as amended, except upon order of the court in ac-

cordance with that Act.

C. Plaintiffs, counterclaimants, cross-claimants. The

provisions of this rule apply whether the party entitled to the
judgment. by default is a plaintiff, a third-party plaintiff, or
a party who has pleaded a cross-claim or counterclaim. In all
cases a judgment by default is subject to the praovisions of
Rule &7 B.

D. "Clerk" defined. Reference to "clerk" in this rule

shall include the clerk of court or any person performing the

duties of that office.

COMMENT

This rule is a combination of ORS 18.080 and federal

Rule 53. Under saction 69 A, all defaults by a party against
whom judgment is sought wouid be covered by this rule. QRS
18.080 referred anly to failure to answer. A failure to file
responsive pleading, or failure to appear and defend at triail,
ar an ardered default under Rule 48, would be regulatad by
this rule. Judgments of dismissal against a party seeking
judgment are regulated by Rule 34.

Section 69 8. requlatss entry of judgment after default.
Subsection 69 3.(1) is more restrictive, in allowing antry
by the clerk, than was ORS 18.080(a}). The requirements of
claim for a sum cartain and jurisdiction basad upon personal
sarvice within the stats wers added. The rule was drafted to
avoid asking the clerk to make any decisians about the exis-
tence of jurisdiction or amount of the judgment.

In all other cases the court must arder the entry of a
default judgment. Subsection 69 8.(2) is a modified Form of
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faderal Rule 55 (b)(2). The limitation on judgments against
infants and incompetants is new. The section requires 10
days‘ notica for any default other than failure to appear.

The third santznca of subsaction 63 B.(2) was intsnded to
preserve the existing Oregon requirement for hearing before
entry of a default judgment. See State ex rel Nilsen v. Cushing,
253 Qr. 262, 266, 267, 453 P.2d 945 (1969). The fourth sentence
specitically allows a court to use affidavits rather than re-
quire testimony. Finally, the rule allows the court to have a
jury decide factual issues relatad to the default judgment.
but does not rsquire a jury in any casa. ORS 18.080 did re=-
quire a jury, upon demand, in some circumstances. Tners is no
constitutional right to a jury trial after default, and the
Council changed the rule. - Desne v. Willamettz 8ridge Ca.,

22 Or. 167, 175, 29 P, 440 (1892).

Under section 69 C., the rule applies to default by any
party against whom 2 claim {s assartsd. A separate default
judgment against less than all the opposing parties would
require a court direction for entry of judgment as provided
in Rule &7 B.
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RULE 70
FORM AND ENTRY OF JUDGMENT

A. Form. Every judgment shall be in writing plainly
labeled as @ judgment and set forth in a separate document. A
default or stipulated judgment may have appended or subjoined
thereto such affidavits, certificates, motions, stipulations,
and exhibits as may be necessary or groper in support of the
entry thereof. No particular form of words is required, but
every judgment shall specify clearly the party or parties in
whose faveor it is given and against whom it {s given and the re-
1ief granted or other determination of the action. The judgment
shall be signed by the court or judge rendering such judament
or, in the case of judgment entared pursuant to Rule 69 B.(1), by

the clerk.

B, Entry of judaments.

B.(1) Filing; entry; notice. A1l judgments shall be filed

and shall be entered by the clerk. The clerk shall, on the date
judgment is entered, mail a notice of the date of entry of the~
Judgment to the attornmeys of record, if any, of each party who is
not in default for failure to appear. If a party who is not in de-
fault for failure to appear does not have an attorney of record, such
notice shall be mailed to the party. The clerk also shall make a note
in the judgment docket of the mailing. In the entry of all judgments,
axcept a judgment by default under Rule 69 B.(1), the clerk shall

be subject to the direction of the court. Entry of judgment shall
not be delayed for taxing of costs, disbursements, and attorney

feas under Rule 68.
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§.(2) ‘Judgment_effective upon entry. Notwithstanding

ORS 3.070 or any other rule or statute, for purposes of these
rules, a4 judgment is effective only when entsred as provided
in this rule.

B.(3) Time for entry. The ¢lerk shall entar the judg-

ment within 24 hours, excluding Saturdays and Tegal holidays,
of the time the judgment is filed. When the clerk is unable
to or omits to enter judgment within the time prescribed in
this subsection, it may be entared any time thereaftier.

C. Submission of forms of judgment. Attorneys shall

submit proposed forms for judgment at the direction of the
court rendering the judgment. Unless otherwisa ordered by
the court, any praopasad form of judgment shall Be served
five days pricr to the submission of judgment in accordance
with Rule 9 8. The pruposed form of judgment shall be filed
and praof of sarvice made in accordance with Rule ¢ C.

0. "Clerk" defined. Referencs to “clerk"” in this ruje.-

shall include the clerk of court ¢r any person performing the

duties of that offics.

This rule deals with saveral aspects of the crucial
question of fdentification of a judgment and its affective
date. 3ection 70 A. defines "judgment® as a written document
signed by the judge, or in the limitsd default area under
69 8.(1), by the clerk. The rule also directs, as a general
rule, that the judgment document be senarats and glainly lab-
elled as such. This is the approach of Federal Rule 38 and
is designed to avoid any question wnether a writtan opinion
or order of & court is or is not a judgment. This rule differs
from the federal rule for default or stipulated judoments hecause
supporting motions, affidavits, or stipulations may be combined
with the judgment. The specificity of parties and relief language
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comes from QRS 18.030 and the statement that no particular form of
words is required conforms to Oregon case law. Esselstyn v, Casteel,
205 Or. 344, 286 P.2d 665, 288 P.2d 214, 288 P.2d 215 (1955).

Under section 70 8. the important question addressed is
exactly when the judgment becomes effective, Practically, the
choice is between entry (which is a formal entry in the court
recards by the clerk, ORS 7.03Q) and Tiling (which is "delivery
of the document to the clerk of the court with the intent that
it be filed."). Charco, Ine. v. Cohn, 242 Or. 566, 571, 411 P.2d
264 (1968). Ses Washington Rules, 38 (b). There has been some
confusion in the past over the effactive date of a judgment.
Most provisions in ORS refer to entry, 2.g., QRS 23.03C, 18.08Q,
18.310, and 20.2710. 0Qn saveral cccasions, however, the Oreagon
Supreme Court has interpreted "entry" to mean filing. Charco, Inc.
v.. Cohn, supra, at 570; Highway Commission v. Fisch-0r, Inc., 247.
Or. 412, 415, 399 P.2d 1011, 406 P.2d 539 (1965). Because of this,
the Council usad “filing" as the point when the time limit for
filing or acting upon motion for new trial or judgment notwith-
standing the verdict begins %o run. QRCP 63 D.; 84 F. and G.

The Council felt that it was extremely important that
the effective date aof 2 judgment be the same for all purposes.
The Council believed that entry was a hettsr choice for sav-
eral reasons:

(1) The time for apmeal begins o run at entrvy. ORS
19.026. Change o7 the appeal statutz woulid be beyond Council
rulemaking authority.

(2) Entry is a far more cartain ooint. The entry is
part of an ofticial record, whereas filing is not itself a
record. If the date of filing is not stamped on the document, -
the filing date may be difficult to detarmine. There can 2s
considerahle confusion when filing takes places. See
Vandermeer v. Pacific MNorthwest Develooment, 274 Or. 221,
223-224, 543 P.24 868 (197a).

(3) There is & notice provision for entry. ORS 18.030
requires mailing of a copy of the judgment by the clerk to all
parties not in default. This requirement has presented substan-
tial practical difficulty for clerks. This rule requires only
notice of the date of entry to the attorney of record, or if there
is no attorney, to the party.

Therefore, subsection 70 B.(2) states generally that a
judgment is only effective whem entered. Note, the entry approach
will require the modification of ORCP 63 D. and 64 F. and G. to
change filing to entry. The reference to ORS 3.070 is necessary
because the opinion in Charco, Inc. v. Cohn, supra, at 569, refers
to that statute as a basis for interpreting "entry" to mean "filing."
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Subsection 70 8.(3) is basad on QRS 18.040 and 18.050.
ORS 18.04Q0 referred to entry "within the day," which was intar-
pratad to mean 24 nhours. Casner v. Hoskins, 84 Qr, 254, 281,
128 P. 841, 130 P. 55 (1313).

Section 70 C. is new but reflects existing practics. It
wds Talt that submission of a form of judgment should be up to
the court. However, if an attorney submits a form of judgment,
1t should be served on the other parties.
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RULE 71
RELIEF FROM JUDGMENT OR ORDER

A, Clerical mistakes., Clerical mistakes in judgments,

orders, ar other parts of the record and errors therein arising
from oversight or omission may be corrected by the court at

any time on its own motion or on the motion of any party and
after such notice to all parties who have appeared, if any, as
the court orders. Quring the pendency of an appeal, a judgment
may be corrected under this section only with leave of the apel-
late court.

B. Mistakes; inadvertences; excusable neglect; newly

discovered evidence, etc.

B.{1) By motion. On motion and upon such terms as are
just, the court may relieve a party or such party's legal
representative from a judgment for the following reasons:

{a) mistake, inadverteance, surprise, or excusahle neglect;

(b} newly discovered evidence which by due diligence could not
have been discovered in time to move for a new irial under -
Ruie 64 F.; (¢} fraud, misrepresentation, or other miscon-

duct of an adverse party; (d) the judgment is veid; or (e) the
judgment has been satisfied, releassd, or discharged, or a

prior judgment upon which it is based has been raversed or

otherwise vacated, or it is no longer equitable that the judg-
ment should Have prospective application. A motion for
reasons (a), (b), and (¢) shall be accompanied by a pleading or
motion under Rule 21 A. which contains an assertion of a claim or

defense. The motion shall be made within & reasonable time, and
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for reasons (a), (b), and (c) not more than one year after receipt

of notice by the moving party of the judgment. A copy of a motion
filed within one year after the entry of the judgment shall be

served on all parties as provided in Rule 9 8., and all other motions
filed under this rule shall be served as provided in Rule 7. A
motion under this section does not affect the finality of a Judg-
ment or suspend its operation. '

B.(2) When appeal pending. With leave of the appellate

court, and subject to the time limitations of subsection (1) of
this section, a motion under this section may be fijed with the
trial court during the time an appeal from a judgment is pending
befcre an appellate court, but no relief may be granted by the
trial court during the pendency of an appeal. Leave to file the
motion need not be aobtained from any appellate court, except dur-
ing such time as an appeal from the judgment is actually pending

before such court.

Ca Re}ief from judament by other means. This rule doses

not 1imit the i'nherent power of a court to modify a judgment
within a reasonable time, or the power of a court to entertain
an independent action to relieve a party from a judgment, or
the power of a court to grant relief to a defendant under Rule
7 0.(6)(f), or the power of a court to set aside a judgment for
Traud upon the court.

0. Writs and bills abolished. Writs of coram nobis,

coram vobis, audita querela, bills of review, and bills in the
nature of a bill of review are abolished, and the grocadure for
obtaining any relief from a judgment shall be by motion or hy

an independent action.
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COMMENT

This rule is intended to provide a comprshensive procadure
for vacating a judgment by motion to replace ORS 18.7160.. The
rule also requlates nunc pro tunc entry of judgments, which are
not covered by existing QRS sactions. The rule is a modified
form of Fedaral Rule 80, adaptad to Oresgon cases and practica.

Section 71 A. codifies existing Orsgon practics and was
taken from Federal Rule 83 (a). The last sentence is not in
the faderal rule. Under existing Oregon law, a trial court
may change & judgment during the pendency of an appeal to correct
the record. Caveny v. Asheim, 202 Or. 195, 208-212, 274 P.2d 281
(1954). The appellats court should be aware oF any change in
the judgment order, particulariy if there is a question whether
the change is actually a c¢orrection of the record.

Subsection 71 B.(1) uses the same motion procedure as ORS
18.160. Paragraph 8.(1)(a) eliminates the requirement in QRS
18.160 that the mistake be that of the moving party. This
would allow vacation based upon error by the trial judge, at
least oT an unusual nature, after the time for a motion for new
trial has elapsad. Paragrapn 71 B8.(1)(b) explicitly authori-
zes 4 motion basad upon newly discoversd avidencs. Wells,

Fargo & Co. v. Wall, 1 Qr. 295, 297 (1860). Paragraph 71 8.(1){(c)
clarities that traud can be used as a2 basis for a motion %o
vacite. Compare Nichols v. Nichols, 174 Qr. 390, 396, 143

P.2d 683, 149 P.2d 572 (1944); Miller v. Miller, 228 Or. 301,
307, 365 P.2d 86 (1961). MNata, the provisian differs from the
federal rule and does not eliminatz the distinction betwesn 2x-
trinsic and intrinsic fraud. Paragraph 77 8.(1)(d) codifies
cases allowing motion to vacate a void judgment. Stata ex rel
Larr v. Shorey, 281 Or. 453, 464, 575 P.2d 981 (1978). Para-
graph 71 8.(1)(e} is new but simply codifies the common Taw -
remedy of audita querela (available in Oregon by motion invok-
ing the inherent power of the court). Herrick v. Wallacs,

114 Or. 520, 525, 236 P.2d 471 (1925). The reference to "no longer
equitable" restates the rule that 2 judgment with prospective
operation may be subject to change based upon changed condi-
tions. Farmers' Loan Co. v. Qregon Pac. R. Co., 28 Or. 44, 65-69,
40 P.-1089 (1895).

Subsection 71 8,(1) also explicitly, requires that the party
who makes the motion must demonstrate that a claim or defense is
being asserted and that vacation of the judgment would not be a
waste of time. That requirement existed for motions under ORS
18.160. Lowe v. Institutional Investors Trust, 270 Or. 814, 817,
529 P.2d 920 (1974), Washington County v. Clark, 276 Or. 33, 37,

554 P.2d 163 (1976). The requirement would not make sense for para-
graphs 71 B.(1)(d) and {e}. State ex rel Dfal Press v. Sisemore,
263 Or. 460, 463, 502 P.2d 1365 (1972).
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The one-year time limit of ORS 18.160 is retained for para-
graphs 71 B.{(1)(a), (b), and {c). The time 1imit is neither
necessary nor desirable for paragraphs {(d) and {(e). The rule
also requires that any motion be made in a reasonable time, which
would be the same as the existing due diligence requirement in
Oregon. This would not apply to ground 71 B. (1){(d). The most
important change in the time limits is the reference to “filing,"
instead of granting the motion. Compliance with the time 1imit
should depend upon the diligence of the moving party and not upon
the court.

The provisions relating to service of the motion are not in
the federal rule and were drafted to conform to Herrick v.
Wallace, supra, at 526.

Under Oregon case law, during the pendancy of an appeal
the trial judge could not vacate a judgment for the reasons speci-
fied in section 71 B. (Caveny v. Asheim, supra. Since there
may be a one-year time limitation for filing the motion, it should
be possible to file such a motion in the trial court during the
one-year perjod to await disposition of the appeal; this is pro-
vided by subsection 71 B.(2). Since the motion might affect the
appellate court's consideration of the case, the rule reguires
notice and leave from the appellate court. After the termination
of the appeal there is no reason to require permission of the ap-
fgg?fe court. See Nessley v, lLadd, 30 Or. 564, 566-567, 48 P, 420
Subsection 71 8.(3) simply recognizes the ather existing
methods of seeking vacation of judgment, a.g., separats suit
for equitable relief, Oregon-Washington R. & Mavigation Cg. v.
Reid, 153 Or. 602, 609, 65 P.2d 664 (1937), and a motion invoking
the inherent power of a court to vacate a judgment within a
reasonable time.. ORS 1.055; 8raat v. Andrsws, 266 Or. 537, 540,
514 P.2d 540 (1973). -

Coram nobis, coram vobis, and audita querela wers comman
law procsdures for vacat1ng judgments. 8il1ls of review and
8i11s in the nature of review were usad by the courts of squity.
Any grounds for vacation which could be raisad by such devices
are coversd by this rule and the earlier procsdures are speci-
fically eliminatad to avoid confusion.
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RULE 72
STAY OF PROCEEDINGS TQ ENFORCE JUDGMENT

A. Immediate execution; discretionary stay. Execution or

other oroceeding to enforce a judgment may issue immediately

upon the entry of the judgment, unless the court directing entry
of the judgment, in its discretion and on such conditions for the
security of the adverse party as are proper, otherwise directs.
No stay of proceedings to enforce judgment may be entered by the
trial court under this section after the notice of appeal has been
served and filed as provided in QRS 19.023 through 19.029 and
during the pendency of such appeal.

B. OQOther stays. This rule does not limit the right of a

party to a stay'otherwise provided for by these rules or other
statute or rule.

C. Stay or injunction in faveor of public body. The fed-

eral government, any of its public corpofétions or commissions,

the state, any of its public corporations or commissions, a county,
a municipal corporation, or other similar public body shall not-

be required to furnish any bond or other security when a stay is
granted by authority of section A. of this rule in any action to
which it is a party or is responsible for payment or performance :

of the judgment.

0. Stay of judgment as to multiple claims or multiple
parties. When a court has ordered a final judgment under the
conditions stated in Rule 67 B., the court may stay enforcement

of that judgment or judgments and may prescribe such conditions
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as are necessary to secure the benefit thereof to the party in

whose favor the judgment is entered.

COMMENT

Existing ORS sections do not clearly cover stay of enforce-
ment of judgment, other than providing for an automatic stay by
the supersedeas bond. ORS 19.040, =t seq. Tnis rule does not
change the supersedeas bond provisions or affect the paower of
the appellata court to grant a stay pending appeal, but deals

with the power of the trial court to stay enforcament of judg-
ment.

Section 72 A. is taken from Utah Rule aof Civil Procadure
62{a) and restatss existing Oregon law. Helms Grogver & Oubber
Ca. v. Copenhagen, 93 Or. 410, 416, 177 P. 935 (1919). The last
sentance is not in the Utah rule but statas the existing Oregon
rule. State ax rel Petarkort v. 8channon, 210 Or. 215, 217, 309
P.2d 800 (1957). ' ’

A bond is only necessary where the party against whom judg-
ment is entered might not perform. Therefore, section 72 C.
provides that when a public body would be responsible, no bond is
needed. See QRS 22.010 and 20.740.

Section 72 D. is taken from QRS 18.125(2).

36



RULE 73
JUDGMENTS BY CONFESSION

A. Judgments which may be confessed.

A.(1) For money due; where allowed. Judgment by confession

may be entered without action for money due in the manner prescribed
by this rule. Such judgment may be entered in any court having
Jjurisdiction over the subject matter. The application to confess
Judgment shall be made in the county in which the defendants, or

ogne of them, reside or may be found at the time of the application.
A judgment entered by any court in any other county has no force or
validity, notwithstanding anything in the defendant's statement to
the contrary.

A.(2) Consumer transactions. No judgment by confession may

be entered without action upon a contract, obligation, or liability
which arises out of the sale of goods or furnishing of services for
personal, family, or household use, or out of a loan or other

extension of credit for personal, family, or household purposes,

or upon a promissory note which is based upan such sale or exten-

sion of credit.

B. Statement by defendant. A statement in writing must be

made, .signed by any party against whom judgment is to be entered
or a person authorized to bind such party, and verified by oath,
as follows:

B.(1) It must authorize the entry of judgment for a speci-

fied sum;

37



B.(2) It must stata concisely the facts out of which it
arose, and show that the sum confessed therefaor is justly and
presently due;

B.(3) It must contain a statement that the parson or
persons signing the judgment understands that it authorizes
entry af judgment without further procseding which would auth-
arize execution tg anforce paymen£ of the judgment; and

8.(4) It must have been exacutad after the date or datas
when the sums described in the statement wers due.

C. Apolication by piaintiff. Judgment by confession may

be ordered by the court upon the filing of the statament re-
quired by section B. of this rule. The judgment may be entared
and enforced in the same manner and with the same effect as a
judgment in an action.

- 0. Confession by joint debtors. One or more joint debtaors

may confess a judgment faor a joint debt due. Where a1l the
joint debtors do not unite in the confession, the judgment shall
be entersd and enfaorced against anly those who confessed it and
it is not a bar to an action against the other joint dehtars upon
the same demand.
COMMENT

This rule retains confessions of judgment without action in
a more limited form than ORS 26.110-26.130 but is consistent with
existing Oregon practice and constitutional Timitations.

" Under subsection 73 A.(1), the use of the device is 1imited

to amounts actually due. The confession of judgment should not
be used generally as a security device. The limiting of the place
of entry is adapted from I11. Stat. Ann. Ch. 110, § 50(3) (1968).

Subsection 73 A.(2) prohibits use of the procedure in actions

arising from consumer transactions. This is simply carrying for-
ward prior Tegislative action which prohibited the procedure in
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many consumer transactions. See ORS 83.670Q(1), 91.745(1)(b),
and 697.733(3). The language used was adapted from Cal. Code
of Civ. Proc. § 1132.

Section 73 B. is new and is intended to allow confessions
of judgments based upon agreement by the debtor after the amounts
claimed were due and not allow confessions of judgment based upon
a cognovit agreement in the original agreement or instrument
creating the debt. The cognovit situation is the one most open
to abuse and where due process may require some hearing or notice
before entry of the judgment. Testimony received by the Council
indicated that confessions of judgments based upon cognovit agree-
ments were not used in Oregon practice, but the confession of
judgment was needed to encourage some settlements when a debtor
acknowledges that a debt is due but cannot pay immediately.

Sections 73 C. and D. were adapted from N.Y. C.P.L.R. § 3218.

RULE 74 (RESERVED)
RULE 75 (RESERVED)
RULE 76 (RESERVED)
RULE 77 (RESERVED)
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RULE 78
ORDER OR JUDGMENT FOR SPECIFIC ACTS

A. Judgment requiring performance considered equivalent
thereto. A judgment requiring a party to make a conveyance,
transfer, releass, acquittanca, or other like act within a
period therein specified shall, if such party does not comply

with the judgment, be deemed to be equivalent thereto.

B. Enforcement; contempt. The court or judge thereof
may enforce an order or judgment directing a party to perform
a specific act by punishing the party refusing or neglecting
to comply therewith, as for a contempt as provided in QRS
33.010 through 33.150.

C. Application. Section 8. of this rule does not apply

to a judgment for the payment of money, except orders and
judgéents for the payment of suit money, alimony, and money
for support, maintenance, nurture, education, or attorney
fees, in:

C.{1) Actions for dissolutions of marriages.

C.(2) Actions for separation from bed and board.

C.(3) Proceedings under ORS 108.170 and 108.120.

0. Contempt praoceseding. As an alternative to the

independent proceeding contemplated by ORS 33.010 through
33.750, when a contempt consists of disobedience of an injunc-
tion or other judgment or order of court in a civil action,

citation for contempt may be by motion in the .action in which
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such order was mada and the detsrmination raspecting punishment
made after a show cause hearing. Provided however:

0.(1) Natice of the show cause hearing shall be sarved
persanally upan the party required to show causa.

D.(2) Punishment for contemot shall be Timited as pro-
vided in ORS 33.020.

0.(3) The party citad for contempt shall have right to
counsal as provided in CRS 33.095.

COMMENT

This rule was generally taken from existing QRS sactions.
Section A. is ORS 23.020(1). Section B. is QRS 23.020(2) with
the specific refersnce to ORS chaptar 33 added.

Section (. was taken from ORS 23.020(3). The ORS language
forbidding punishment by cantampt for failure to obey a court
"order” was eliminatad. I[f taken literaily, it would prohibit
enforcement of any interlaocutory order for payment of money by
contempt, e.49., discovery sanctions under Rulzs 46 or orders
under Rule 36 C. See ORCP &7 A. and 83 C.(1}({c).

Section D. is new and authorizes 2 motion procadure for
contempt, as an alternative to an independent proceeding under

ORS chaptar 33. The motion practice was the traditional
chancery procsdurs,
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RULE 79

TEMPORARY RESTRAIMING QRDERS AND
PRELIMINARY INJUNCTIONS

A. -Availability asnerally.

A.(1} Circumstances. Subject ta the requirements of

Rule 82 A.(1), a tamporary rastraining arder ar preliminary
injunction may be allowed under this rule:

A.(1)(a) When it éppears that a party {s entitled to
relief demanded in a pleading, and such relief, or any part
thersof, consists of restraining the commission or continuance
of some act, the commission aor continuancz of which during the
litigation would produce injury to the party saesking the
relief; or

A.(1)(b) When it appears that the party against whom a
judgment is sought is doing or threatens, or is about to do, or
is procuring or suffering to be done, some act in violation of
the rights of a party sesking judgment concarming the subject
mattar of the acﬁicn, and tanding to render the judgment inef--
factual. This paragraph shall not apply when the provisions of
Rule 83 F., G.(4), and [.(2) are applicable, whether or not pro-
visional relief is ardered under those provisiaons.

~A.(2) Time. A temporary restraining order ar grelimi-
nary injunction under this rule may be allowed by the court, ar
judge thereof, at any time after commencament of the action and
before judgment.

8. Temperary restraining order.

B.(1) MNotice. A temporary restraining arder may Ze
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grantad without writtan or oral notice to the adversa party or
ta such party's attorney only if:

B.(1)(a) It clearly appears from specific facts shown by
affidavit or -ty a verified compiaint that immediata and
irreparable injury, loss, or damage will result to the appli-
cant before the adverse party or the adverse party’'s atiarney
can be heard in oppesition, and

8.(1}(b) The applicant or applicant's attorney submits
an affidavit setting forth the efforts, if any, which have heen
made. to notify defendant or defendant's atiorney of the appli-
cation, including attempts to provide notica by telepnone, and
the reasons supporting the claim that notice should not be required.
The affidavit required in this paragraph shall not be required
for orders granted by authority of paragrapns (¢}, (d), (2), (f),
ar (g) of subsaction (1) of ORS 107.Q9%.

B.(2) Contents of order; duration. Every temporary

restraining order granted without notice shall be endorsed with
the date and hour of issuance, shall be filed forthwith, shall™
define the injury and state why it is irreparable, and shall
state why the order was granted without notice.

B.(2)(a) Every temporary restraining order shall expire
by its terms within such time after entry, not to exceed 10
days, as the court fixes, unless within the time so fixed the
order, for good cause shown, is extended for a like period or
unless the party against whom the order is directed consents
that it may be extended for a longer period. The reasons for

the extension shall be entered of record.
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B.(2)(b) The 10-day 1imit of paragraph (a) of this subsec-
tion does not apply to orders granted by authority of paragraphs
(c), (d}, (e), (f), or (g) of subsection (1) of ORS 107.095.

8.(3) Hearing on preliminary injunction. In case a

tamporary restraining order is grantad without notica, the.
motion for a preliminary injunction shall be sat down for- hear-
ing at the earliest possible time and takes precedences oqver

all matters except older matters of the same charactar. When
‘the -motion comes on for hearing the party who obtained the
temporary restraining order shall procsed with the application
for a preliminary injunction and, if such party does not do so,
the court shall dissolve the tamporary restraiﬁing order.

8.(4) Adverse party's motion to dissalve ar madify. On

two days' notice (or on shortar notice i¥ the court so orders)
to the party who obtained the tamporary restraining order
without notica, the adversa party may éppear and move for
dissolution ar modification of such restraining order. In tﬁéf
avent the court shall procsed to hear and determine such motion
as expeditiously as thes ends of justice require.

. B.(8) Temporary restraininag orders not extended by impli-

cation. [f the adverse party actually appears at the time of
the granting of the restraining order, but notice to the adverse

party is not in accord with subsection C.(1), the restraining order
is not thereby convertad into a preliminary injunction. IF a

party moves to dissolve or modify the tamporary restraining order

44



as permitted by subsection (4) of this section, and such motion
is denied, the temporary restraining order is nat thereby converted
into a preliminary injunction.

C. Preliminary injunction.

C.(1) Notice. Neo preliminary injunction shall be issued
without notice to the adverse party at least five days before
the time spe&ified for the hearing, unless a different peried
is fixed by order of the court.

C.(2) Consolidation of hearing with trial on merits.

8efore or after the commencement of the hearing of an applica-
tion for preliminary injunction, the parties may stipulata that
the trial of the action on the merits shall bBe advancad ind -
consolidated with the hearing of the application. The parties
may alsa stipulata that any evidencs recaived upon an application
for a preliminary injunction, which would be admissible upon the

trial on the merits, becomes part of the record on trial and.need

not be repeatsd upon the trial.

D. Form and scope of injunction ar restraining order.

Every order granting a preliminary injunction and every restrain-
ing order shall sat forth the reasons for its issuancs, shall be
specific in terms, shall describe in reasonable detail (and not
by reference to the complaint or other document) the act or acts
sought to be rastrained, and is binding only upon the parties tg
the action, their officers, agents, servants, smployess, and at-

torneys, and upon thoss persons in active concart or participation
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with any of them who recaive actual notics of the order by per-
sonal sarvice or otherwisa.

E. Scope of rule.

E.(1) "This rule does not apply to a tamporary restraining
order issued by authority of QRS 107.700 to 107.720.

E.(2) This rule does not apply to temporary restraining
orders ar preliminary injunctions grantasd pursuant to ORCP 83
gxcapt for the application of saction 0. of this rule.

E.(3) Thesa rules do not modify any statuts or rule of
this state relating to temporary restraining orders ar prelimi-
nary injuncticns in actions affecting employer and employes.

F. Writ abolished. The writ of ne exeat is abalished.

COMMENT

This rule replaces QRS chapter 32. The axisting ORS pro-
visions are not completa, do not adequataly distinguish between
tamporary restraining orders and preliminary injunctions, and
have never besn intagratad with the provisiaonal grocess pro-
caedure of ORS chapter 29 (now QRCP 83).

The grounds spelled out in subsectiaon A.{1) are identical
to ORS 32.040, except for elimination of a specific reference to
a restraining order where a defendant threatens to remgve or dispose
of property. Resiraining orders to pravent a defendant from
frustrating enforcement of a future judgment by disposition of
property are covered under the provisional remedies procadurs of
ORCP 83. See Huntington v. Coffee Associates, 43 Or. App. 595, 598,
803 P.2d 1183 (i979). The procadure in this rule applies either
to the situation where the uitimats remedy sought in the case is
a permanent injunction and the plaintiff needs immediata relief,
ar where the injunction sought to effectuats the eventual judg-
ment. does not consist of restraining the defendant from disposing
of property because such property could be appliad to satisty
any judgment.

Subsaction A.(2) was taken from QRS 32.020(1).
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Sections 8. and C. are adaptsd from Federal Rule 832(a) and
(b} Paragraph B.(1)(b) was redraftad to maka clear that a party
saeking a temporary restraining order must try to inform the
opposing party aor such party's attorney of the apolication by
telephone or any other possible mezns. An ex parte resiraining order
is autherizad but only for 10 days. Under Rule 17, a complaint need
not fe verified, but it could be verified to provide a basis for an
order under 79 8.(1)(a). Paragrapn B.(2)(b) makes clear that the
10-day 1imit does not apply in domestic relations cases.

Subsection B.(5) is not in the federal rule and was drafted
to avoid the confusion discussed in Granny Coose foods, Inc. v.
Teamstars, 415 U.S. 423, 432 n.7 (1974).

Subsection C.(2) differs from the federal rule; consolidatign
with trial on the merits requires agrsement of the parties.

Section D. is taken from Federal Rule 65 (d). Note, the
bond requirements for preliminary injunctions and tamporary
restraining orders are found in QRCP 82.

Under section E. certain preliminary injunctions are net cov-
ered. Subsection E.(1) refers to the Family Abuse Prevention Act.
Subsaction E.(2) carries out the distinction in saciion A. he-
tween preliminary acczleratad injunctive relief and restraining
orders designed to preserve a defendant's property to satisfy
judgment. Subsection £.(3) is taken from Federal Rule §5 (&)
and is designed to avoid conflict with state and federal acts
limiting injuncticns in laber relations mattars.

The writ of ne exeat was a common law form of restraining

order that preventad a person from leaving the jurisdiction. It
was explicitly abolished by QRS 34.320. -
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RULE 80
RECEIVERS

A. Receiver defined. A recesiver is a person appointad by

a ¢ircuit court, or judge thersof, to take charge of property dur-
ing the pendency of a ¢ivil action or ugon a judgment or grder
therein, and to manage and dispose of it as the court may

direct.

8, MWhen appointment of rascsiver authorized. Subject o
the requirements-of Rule 82 A.(2), a recaiver may be appointed by
& circuit court in the following cases:

B.(1} Provisicnally to protact property. Provisional-

1y, before judgment, on the application of any party, when
such party's right to the property, which is the subject of
the action, and which is ia the passassion of an adverse
party, is probable, and the property or its rents or profits -
are in danger of being lost or matarially injured or impaired.

B.(2) To effectuate judgment. After judgment ta carry -

the same into effect.

B.(3) To disposa of property, to presarve during

appeal, Or when execution unsatisfied. To dispase of the

property according to the judgment, or to presarve it during
the pendency of an appeal or when an axecution has been re-
turned unsatisfied and the debtor refusas o apply the orop-
erty in satisfaction of the judgment.

B.(4) Creditor's action. In an action brought by a
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creditor to sat aside a transfer, mortgage, or conveyance of
property on the ground of fraud or to subject property or 2z
fund to the payment of a debt.

B8.(5) Attaching creditor. At the instancs of an attach-

ing creditor when the property attached is of a perishable
nature or {s otherwise in danger of waste, impairment, or
destruction or where the debtor has ahsconded or abandaned
the property and it is necsssary to consarve or protect it,
ar to dispose of it immediataly.

8.(6) Protsct, preserve, or rastrain property subject

to execution. At the instance of a judgment creditor either

before or after the issuance of an execution to presarve, pro-
tact, or prevent the transfTer of property liable to exscution

and sale thersunder.

8.(7) Corporations and assaciatjons; when orovided by
statute. - In cases provided by statuts, when a corporaticn or
cooperative association has been dissolved, or is -insolvent,
or in imminent danger of insolvency, or has forfaitad its
corporate rights.

B.(8) Coroorations and associations; to orotact groperty

or intarest of stockholders or craditors. When a corparation ar

cooperative association has been dissolved or is insolvent or
in imminent danger of insolvency and it is nacsssary to protect
the property of the corporation or cooperative association, or £2

conserve or protact the intarests of the stockholders or credi-

tors,

49



C. Apoointment of recsivers; notics. Ne recziver shall be
appointad without notice to the adverss party at least 10 days
before the time specified for the hearing, unless a diffarent
period is 7ixed by arder of the court.

0. Form of order apoginting recsivers. Every order or

Jjudgment apoointing a recziver:

0.{1) sShall contain a reasonable description of the prop-
erty included in the recsivership;

0.(2) Shall fix the time within which the recaiver shall
file a report satting forth (2) the property of the dshtor in
greater detail, (b) the interests in and claims against it, and
(¢} its income-producing capacity and recommendations as ta the
best method of realizing its value for the benefit aof those
entitled; -

D.(3) Shali, when a general receiver is appointed to
liquidate and wind up affairs, set a time within which creditors

and claimants shall file their claims or be barred; and

0.(4) May require periodic reports from the receiver,

E. Notice to persons interested in receivership. A general

recaiver appainted to liquidate and wind up affairs shall under
the direction of the court, give notics to the creditors of the
corporation, of the partnership or association, or of the individual,
in such manner as the court may direct, requiring such craditors

to file their claims, duly verified, with the receiver, the
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recaiver's attorney, or the clerk of the court, within such time
as the court directs.

F. Special notices.

F.(1) Required notice. Creditors filing claims with the

receiver, all persons making contracts with the receiver, all
persans having claims against the receiver, all persons having
any interests in receivership property, and all persons against
whom the receiver asserts claims shall receive notice of any
proposad action by the court affecting their rights.

F.(2) Request for special notice. At any time after a

receiver is appointed, any person interestad in said receiver-
ship as a party, creditor, or otherwise, may serve upon the
receiver (or upon the attorney for such receiver) and file with
the clerk a written request stating that such person desires
special notice of any and all of the following named staps in
the administration of said recsivership:

F.(2)(a) . Filing of motions for sales, leases, or mort-
gages of any property in the recsivership;

F.(2)(b) Filing of accounts;

F.(2}(c) Filing of motions for removal or discharge of the
receiver; and

F.(2)(d) Such other matters as are officially requested
and approved by the court.

A request shall state the post office address of the person,

or such person's attorney.
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F.(3) Form and service of notices. Any notice required by

this rule {(except petitions for the sale of perishable property,

or other personal property, the keeping of which will involve
expense or loss) shall be addressaed to the person to be notified,

or such person's attorney, at their post office address, and
deposited in the United States Post Office, with the postage thereon
prepaid, at least five days (10 days for notices under sections C.
and G. of this rule) before the hearing on any of the matters above
described; or personal service of such notice may be made on the
person to be notified or such person's attorney not less than five
days (10 days for notices under sections C. and G. of this rule) be-
fore such hearing. Proof of mailing or personal service must be
filed with the clerk before the hearing. If upon the hearing it ap-
pears to the satisfaction of the court that the notice has been
regulariy given, the court shall so find in its arder.

G. Termination of receiverships. A receivership may be

terminated only upon motion served with at least 10 days’ noticg_
upon all parties who have appeared in the proceeding. The court
may require that a final account and report be filed and served,
and may provide for the filing of written objections to such
account within a specified time. At the hearing on the motion

to terminate, the court shall hear all ohjections to the final
account and shall take such evidenca as is appropriate, and

shall make such orders as are just cancarning the termination of
the receivership, including all necessary orders on the fees and

costs of the receivership.
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COMMENT

This rule clarifies the procedure for a receivership naw
covered by ORS chaptar 31. It adds negessary provisions for
notice and hearing. Although some receiverships are post judg-
ment, the rule is included with provisignal remediss because af
the pravisions covering pre-judgment recsivership.

Section A. is idenatical to QRS 31.010.

Section B. is exactly the same as ORS 371.020. Note,
temporary receiverships to preserve a defendant's property are
governed hera and not under provisional procsss in Rule 83. See
ORCP 81 A.{9). It was felt that a recsivership was such a
specialized provisicnal remedy that it should be kept separate.
The bond r=quirements for a recsivership appear in QRCP 82.

Notice to the defendant and hearing prior to a receivership
are required by case Taw and ars included in section C. Anderson
v. Robinson, 63 Or. 228, 233, 126 P. 988, 127 P. 546 (19712);

Stacy v. McNichelas, 78 Or. 167, 183, 144 P. 96, 148 P. &7 (1915).
There 1s no provisign for an ex parte receivership order. In an
emergency situation, a temporary restraining order would be avail-
able under Rule 79 to protsct a party until a receivershin could be
established.

Section 0. was adapted from Pennsylvania Rule of Civil Pro-
cedure 1533(g) and Rhode Island Rule of Civil Procsdure 66 O.
Section E. is taken from Washington Rule 86(c).

Subsection F.(1) is regquired by Pacific Lumber Co. v. Pra=scott,
40 Qr. 374, 384, 67 P.2d 207 (1902). Subsections F.(2) and (3) were
taken from Washington Superior Court Rules 66 0. and £. Section G.
is not covered by ORS and was taken from Arizona Rule of Civil Pro-
cedure 86 C.(3). Nots, termination may be controlled by statute.
See QRS 652.550.

ORS 31.040(2) was eliminatad as unnecessary, and QRS 31.050
would remain as a statute.
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RULE 81

DEFINITIONS; NOTICE OF LEVY: SERVICE;
ADVERSE CLAIMANTS

A. ODefinitions. As used in Rules 81-85, unlass the con-

taxt otherwise requiras:

A.(1) Attachment. "Attachment” is the procedurs by
which an unsecured piaintiff obtains a judicial lien on
defendant's property prior to judgment.

A.(2) Bank. "Bank" includes commercial and savings
banks, trust companies, savings and loan associations, and
credit unions,

A.(3) Clerk. “Clerk" means clerk of the court ar any
person performing the duties of that offica.

\

A.(4) Consumer goods. "Consumer goods" means consumer

goods as defined in QRS 79.140¢Q.

A.(5) Consumer transaction. "Consumer transaction”

means a transaction in which the defsndant beccmes abligatad
to pay for goods sold or Teased, servicss randered, ar mgnies
loaned, primarily for purpases of the defendant's personal,
family, or housaheld use.

A.{6) Issuing officer. "“Issuing officar® means any

person who on behalf of the court is authorizad to issue pro-
visional process.

A.(7) Levy. "Lavy" means to creats a lien upon orop-
erty prior to judgment Qy any of the procadures provided ay

Rules 81-85 that create a lien.
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A.(8) Plaintiff and defendant, "Plaintiff" includes any

party assarting a claim for relief whether by way of claim,
third party c¢laim, cross-clafm, or countarclaim, and "defendant'
includes any perscen against whom such claim is assarted.

A.(9) Provisional procsss. "Pravisional orocsss" means

attachment under Rule 84, claim and delivery under Rule 85,
tamporary restfaining orders under Rule 83, preliminary injunc-
tions under Rule 83, ¢r any other legal or equitable judicial
process ar remedy which before final judgment enables a plain-
tiff, or the court on behalf of the plaintiff, to take possession
or control of, or to restrain use or dispasition of, or ¥ix a
lien aon property in which the defendant claims an intarest, ex-
¢ept an order appointing a provisional recsiver under Rule 80 or
granting a temporary rasiraining order or oreliminary injunction
undar Rule 79.

A.(10) Security interest. "Security interest” means a

lien created by agreement, 3as opposed to a judicial or statu-
tory lien.
A.(11} Sheriff. "Sheriff" includes a constabie of a
district or justice court.
'A.(12) Writ. A "writ" {is an order by a court to a sheriff
or ather official to aid a creditor in attachment.

8. Notice to defendant following lavv.

-

8.(1) Form of notice. Whenever a plaintiff levies on
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property of a defendant, other than wages held by an emplayer,
the plaintiff must cause to te promptly served an the defendant,

in the manner provided in Ruie 9 B., a notica substantially in

the Tfoilowing form:

IN THE COURT QOF THE STATE OF OREGON FOR COUNTY

Plaintify No.

NOTICE QF LEVY

It Bt St B M B s et o B b

Defendant

TO: (Oefendant) IMPORTANT NOTICE. READ CAREFULLY. IT
CONCERNS YQUR PROPERTY.

1. Action was commenced against you on for §
2. To secure payment the following has been lavied on:

(E.g.: 1979 Chevraglet, License #ABC.123

Savings account in Fiduciary Trust 2

Savings Ca. =

gte. )

3. This property will (he held by the court) (remain subject
to a iien) while the action i{s pending and may be *aken
from you permanently if judgment is entered against you.

4, You may release the property from the levy hy delivering

2 bond to the clerk aof the court.
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If you have any questions about this matter, you should
consylt an attorney.
IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN-
ENTLY.

Mame and addrsss of plaintisf or

nlaintiff's atiornesy

B.(2) HNotice of exemotion. If the defendant is a natural

person, the notice sarved shall also contain the following stata-
ment:

SOME KINOS QF PROPERTY CANNQT 8E TAKEN FROM YOU IN A
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS
NOTICE MAY QR MAY NOT BE THE KIMD QF PROPERTY THAT
CANNOT BE TAKEM. [F YOUR PRCPERTY IS PROTECTED, YQU
MUST TAKE ACTION IMMEDIATELY 7O CLAIM THAT YQUR PROP-
ERTY CANNOT 2£ TAKEN. IF YQU 0O NOT ACT, YQU WILL
LOSE THE PROPERTY, WHETHER QR NOT IT IS PROTECTED.
YOU SHOULD GET LEGAL ADVICE TQ OETERMINE IF THE PROP-
ERTY QESCRIBED IN THIS NOTICE CAN BE TAKEN IN THIS
PROCEEDING AND HQW TO TAKE THE REQUIRED ACTION TQ
CLAIM THAT YQUR PROPERTY CANNCT B8t TAKEN.

8.(3) Address of defendant unknown. Where a plaintify

cannot find defendant or defendant's attorney and knows ¢f no

address ar gifice of defendant or defendant's attaorney and with
reasonable diligencs canngt discover any addrass or office of
defandant or defendant's attorney and cannot sarve noticz upan
defendant in any manner, plaintiff snall file an affidavit to

that effact, and sarvices of notice upon defandant shall not be

requirad.
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C. Service of noticas; proof of servicea.

C.(1) Servica. Except where some other method is ex-
pressly permitied, any notice or order to show cause required
or permitted to be served by Rules 81-85 shall be served in
the manner in which a summons may be sérved.

C.(2) Proof of service. Copies of all notices or orders

to show cause shall be filed together with proof of searvics as
provided in Rule 9 C,

D, -Adverse claimants. A person other than the defen-

dant claiming to be the actual owner of property subject to
provisional process, or any interest in such property, may
move the court for an order establishing the claimant's title
or interest, extinguishing the plaintiff's Tien, ar ather ap-

propriate relief, After hearing:

B.(1) :Summary release of attachment. In a case where
there is no genuine issue aé to any material fact and the
claimant is entitled to relief as a matter of law, the court
may make an order establishing ¢laimant's title or interest,
extinguishing or limiting the plaintiff's lien, or granting
other appropriate relief.

D.(2) Continuation of attachment. In all other cases,

the court shall order the provisional process ¢ontinued pend-
ing judgment. Such aorder protacts the sheriff but is not an

adjudication between the claimant and the plaintiff.

58



COMMENT

This rule provides the general principles applicable to all
provisional process covered in Rules 81 through 85.

Subsections A.(1), (2), (3), (7), (8), (11), and (12) are
new. Subsections A.(4), {5), and (6) were taken from ORS 29.020.
Subsection A.(10) is based on 11 U.S.C. § 101 (37). The most .
_important definition is A.(9), which was adapted from ORS 29.020(5)
and clarifies the relationship between provisional process and
other temporary restraining orders or provisional receiverships.

_ Section B. basically requires the same noticas as does

ORS 28.178, but the language of the statutz was modified slightly
and the form o notice was specified. The most important change
{s in 8.(2) where the requirement that noticz to individuals
cantain a Tist of exemptions, an explanation of the exemption
procedure, and a referencs to the availability of forms is elimi-
nated. The Council does not wish to discourage exemption c¢laims,
but felt the notice presently required for attachment was fncompre-
nensible and constitutad a procadural trap.

Sections C. and 0. are new. Section 0. is designed to pro-
vide summary orocedure for raleass of atfachment wnich does not
infringe jury trial rights in the dispute between the attaching
plaintiff and a claimant. Although the claimant of the property
would have a right to a saparata action to determine title and
right to pgssession, that might not be sufficient when immediate
action is nesded. Section 0. allows the court, which authorized
the provisional orocess, to act after summary hearing if there
are ng facts in dispute and claimant is entitlad to relief. See
QRCP 47. The seldom used sheriff's jury in ORS 29.210 is eliminated.
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RULE 82

SECURITY; BONDS AND UNDERTAKINGS;
JUSTIFICATION OF SURETIES

A. Security reguired.

A.(1)} Restraining orders; oreliminary injunctions.

A.(1)(a) No restraining order or preliminary injunction
shall issue excespt upon the giving of security by the applicant,
in such sum as the court deems praoper, for the payment of such
costs, damages, and attorney fees as may be incurred or suffeared
by any party who is found to have been wrongfully enjoined or
restrained. |

A.(1)(b) No security will be required under this subsection
where: _

A.(1)(b)(i) A restraining order or preliminary injunction
is sougnt to protact a pgerson from violent ar threatsning
behavior; or

A.(1)(b)(ii) A restraining order or preliminary injunction
1s sought to prevent unlawful conduct when the affect of the
injunction is to restrict the enjoined party toc available judicial
remedies.

A.(2) Recsivers. No recaiver shall be appointsd axcent
upon the giving of security by the recsiver in such sum as the
court deems proper for the paymént af any costs, damages, and
attorney fees as may be sustained or sufferad by any ocarty due to
the wrongful act of the recaiver.

A.(3) Attachment or claim and dalivery,

A.(3)(a) B8efarsa any property is attached under Ruie 34 or

taken by the sheriff under Rule 35, the plaintifT must file with
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the clerk a surety bond, in an amount fixed By the court, and to the
effect that the nlaintiff will pay all costs that may Be adjudged €o
the defendant, and all damages which the dafendant may sustain By
reason of the attachment or taking, if the same be wrongfui or
without sufficient cause, not sxcesding the sum specitied In the
band.

A.(3){(b) Upon motion by the defandant and a shawing that
defendant's potential costs or damages excsed the amount of the
bond, the court may require éhe plaintiff to give additional
security.

A.(3)(c) MNo bond shall be required before property is taken
by the sheriff{ under Rule 85 if the court, in the order authoriz-
ing issuance of provisional process, finds that the claim for
which probable cause exists {s that defendant acquired the prop-
erty contrary to law.

A.(4) Other provisional oraocass. No other provisional

process snall issue except upon the giving of security by the
plaintiff in such sum as the court deems proper, for payment of
such costs, damages, and attorney fees as may be incurred or
syffered by any party who is wrongfully damaged by such provi-
sional proceass.

A.(5) Form of security or bond. Unless otherwiss ordersd

By the court under subsaction (&) of this section, any sacurity
or bond provided for by these rules shall be in the form oT a
security bond issued by a corporate sursty qualified by Taw te

issue surety insurancz as defined in QRS 731.186.
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A.(8) Modification of security requirements by court.

The court may waive, reducz, or limit any security or dond pro-
vided by these rules, or may authorizes a non-corporata sursty
oond or degosit in lieu of bond, ar require ather sescurity, upon
an ex parte showing of good cause and on such terms as may be just
and equitable.

B. Security; orocsedings zgainst surstiss. Whenever

thesa rulaes or other rule or statuta require or permit the
giving of sacurity by a party, and sacurity 1s given in the
form af a band or stipulation or other undertaking with one

or more sureties, each sursty submits to the jurisdiction of
the court and irreveocably appoints the clerk af the court as
such surety's agent upon whom any papers affecting the surety's
Tiability on the baond or undertaking may be served. Any
sufety's Tiability may be enfaorcad on motion without the necss-
sity of an Tndependent action. The motion and such natica of
the motian as the court grescribes may be sarved on the clerk
of the court, who shall forthwith mail copies to the sursties
if their addrsssas ars known.

C. Aporoval by clerk. Excent whers approval by a judge

is otherwise required, the ¢lerk is authorizsd to aporove all

undertakings, bonds, and stipulatiaons of security given in the
form and amount prescribed by statuta, rule, or grder of the
court, where the same are sxecutad by a corporata surety under

subsection D.(2) of this rule.
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0. Qualifications of sursties.

0.(1) Individuals. Each individual surety must be a

resident of the stats. Each must Be worth the sum specified in
the undertaking, exclusive of property sxempt from exscutien,
and over and above all just debts and 1iahilities, excapt that
wnere there are mors than two sureties, sach may be worth a
lesser amount if the total net worth of 2ll of them is equal o
twice the sum specified in the undertaking. No attorney at law,
peace officer, clerk of any court, or other officar of any court
is qualified to he surety on the undertaking.

0.(2) Corporations. A corporatz surety must be qualitied

by law to issue surety insurance as defined in ORS 731.186.

E. Affidavits of sureties.

£.(1) Individuals. The bond or undertaking must contain

-

an affidavit of each surety which shall statas that such suresty
possessas ‘the qualifications prescribed by saction D. of this
rule.

E.(2) Corsorations. The bond or undertaking of a corﬁé?

rate surety must contain affidavits showing the authority of
the agent to act for the carparation and stating that the
corporation is qualified to issue surety insurance as defined
in ORS 731.186.

£.(3) Servics. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking

shall he sarved on that party gromptly in the manner prescribed
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in Rule 9 A, Proof af service thereof shall thereupon be filed
promptly in the court in which the Bond or undertaking has been
Tiled.

F. Objections to suretiaes. If the party for whose bene-

it a2 hond or undertaking is given is not satisfTied with the
sufficiency of the sureties, that party may, within 10 days

after the recsipt of 2 copy of the bond, serve upon the party
giving the bond, or the attorney for the party giving the bond, a
notice that the party for whose benefit the bond is given objects
to the sufficiency of such sureties. If the party for whose bene-
fit the bond 1s given fails to do so, that party is deemed to
have wajved all ohjection to the sureties.

G. Hearing on objections o suraties.

G.(1} Reauest for nearing. Noticz of abjections to a surety

as provided in section F. of this rule shall be filed in the form
of 2 motion for hearing on objections to the bond. Upon demand
af the objecting party, each surety shall appear at the hearing
of such motion and be subject ta examination as to such suretﬁ‘s
pecuniary responsibility or the validity of the execution af the
bond. Upon hearing of such motion, the court may aporove or
reject the bond as filed or require such amended, substituts, or

additional bond as the circumstancas will warrant.

G.(2) Information to be furnished. Sureties on any bond

or undertaking shall Ffurnish such information as may be raquired

by the judge approving the same.
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G.(3) Surety insurers. [% shall be sufficient justifica-

tian for a surety insurer when examined as to its qualifications
to exhibit the cartificata of authority issued to it by the

Insurance Commissioner or a cartified copy thereof,

COMMENT

. The provision a110w1nﬂ release of ﬁroperty from attachment by
posting a bond is found in Rule 84 F. This rule has most of the

bond requirements for provisional remedies in ORCP 79-85. See
QRS 22.01Q, which provides that Bonds ars not requirsd for
cartain parties. This ruie also contains same general rules
an the form of security when required and general rules for
Justification of sureties. .

Subsections A.(1) through A.(4) provide when bonds will
be required for various provisional remedies. Paragraph A.(1)(a)
was taken from Federal Rule 63 (c). The excsntions in A.(1)(bh)
are thases contained in QRS 32.020(3). WNotz, this bond require-
ment would apply to injunctions and restraining orders Hoth under
QRCP 79 and-83. Subsasction A.(2) is adapted from QRS 37.030Q.
Paragraph A.(3)(a) is taken from ORS 29.130, but the court sets
the amount of the band. Paragraph A.(3)(b) is new. The bond re-
quirement 2lso applies to claim and delivery as well as attachment.
The existing provisions for claim and delivery do not require a
bond. Paragraph A.(3)(c) is new and recagnizes that a bend
should not be required in claim and delivery when the underiying
claim is a wrongful taking. No bond should be necsssary to
racover stolen property. See subparagraph A.(1)(b)(ii}. Sinca
undar QRCP 83 the court must determine that there is probabie
cause the underlying c¢laim has validity before claim and delivery
is possible, the basis of the claim can be easily detarmined. Sub-
saction A.(4) is new and makes clear that a hond is required for
all provisional procass. The definition of oravisional procsss is
found in QRCP 81 A.(9).

Subsections A.(5) and A.(8) apply £o all bends required by
the QRCP, not simply to those required by subsaections A.(1)
through A. (4} of this rule. Subsection A.(5) is new. Subsaction
A.(8) was adapted from ORS 32.020(2). MNote, QRS chapter 22 al-
lows deposit in liey of bond without court arder in scme circum-
stances and provides that the state, cities, or countiss are not
requirad %o furnish Btonds.

Sections 3. through G. apply to all bonds in trial Tevel
¢ivi’l procsedings, wnether required by QRCP or ORS. Secticn 3.
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was adaptsd from Federal Rule 85.1 and authorizes.a supplementary
procadure to enforca the hond. The procedurs is analogous to
that provided for undertakings on appeal, QRS 19.040(3) and

QRS 19.190(2). This would not prohibit an independent action

on the bond. Lonegan v. Jackson, 229 Or. 205, 366 P.2d 725
(1961). Sections C. through G. were adapted from Alaska Rules

of Civil Procadure 80 and Michigan General Court Rule 763.
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RULE 83
PROYISIONAL PRCCESS

A. Requirements for issuancs. To obtain an order for

issuance of provisional process the plaintifT shall cause to be
filed with the clerk of the court from which such processs is
sought a sworn petition and any necessary supplementary affida-
vits regquesting specific provisional process and showing, to the
best knowledge, information, and belief of the plafnti?f or
affiant, tﬁat the action is one in which provisional process may
issue, and:

A.(1) The name and residence or place of business of the
defendant;

A.(2) Whether the underlying claim is based on a con-
sumer transaction and whether provisional procsss in a consumer
good is sought;

A.(3){a) If the provisiocnal procsss sought is claim and
delivery, a description of the claimed groperty in particularity
sufficient tg make possible its idehtificaticn, and the glain-
tiff's estimata of the value and location of the property;

A.(3)(b) If the provisional procsss scught is a restrain-
ing order, a statament of the particular acts sought %o be
restrained;

A.(4) Whether the plaintiff's claim to provisional grocass
is basad upon qwnarsnhip, antitlament {3 oossession, a security
interest or otherwise;

A.(5) A copy or verbatim recital of any writing or portion

ot a writing, if plaintiff relies upon a2 writing, which svidenceas
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the origin or source of the plaintiff's claim to provisional

Drocess;

A.(8) Whether the claimed property is wrongfully de-
tained by the defandant or another person;

A.(7) Whether the claimed property has been taksn by
public authority for a tax, assassment, or {ine;

A.(8) If the glaintif¥ claims that the defandant has

“h

waived the right to be heard, & copy of the writing evidencing
such waiver and a statzment oF when and in what manner the
waiver Qczsurred;

A.(8) If pravisional procass is basad on natics of a
bulk transfer undsr QRS chagtsr 76 or a similar statuts aor
srovision of law, a <opy of the notics;

A.(10) Facts, i any, wnich tand to establish that thers
i3 a substantial danger that the defandant or angther persan
is sngaging in, or is about to engage in, canduct wnich wouid
place the claimed property in danger of destruction, sarious
narm, conc=alment, ramoval Treom this stats, or transver g an
innocant purchasar.

A.(11) Facts, if any, which tend ta astanlish that
without restraint immediate and irrsoarable injury, damage, ar
loss will occur:

A.(12) Facts, if any, which tand to sstabiish that

thers is subDstantial danger that the defandant or angther ggrscn
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probably wauld not comply with a tamporary restraining order;
and

A.(13) That thers is no reasonable probability that
the defendant can astahlish a succassful defense to the

underlying claim.

8. Provisional orocess orohibitad in certain consumer

transactions. Mo court shall order issuancs of orovisional
process to effect attachment of a consumer good or %o efiect
attachment of any property i{f the underlying claim is based
on a consumer transaction. Provisional process authorized by
Rule 85 may issue in consumer transactions.

C. Evidenca admissihle; choice of remedies availabie pAo)

court.

C.{1) The court shall consider the affidavit or petition
filed under section A. of this rule and may consider other evi-
dence including, but not limited to, an affidavit, deposition,
exhibit, or oral tastimony.

C.{2) If from the affidavit or petitian or ather evi-
dence, if any, the court finds that a complaint.on the underiy-
ing claim has been filed and that there is probahle causes for
sustaining the validity of the underiying claim, the court §ha11
consider whether it shall order issuancs of provisional procass,
as provided in section 0. ar £. of this rule, ar a restrain-
ing order, as provided in section F. of this rule, in addition

to a show cause order. The finding under this subsaction is
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subject to dissolution upon hearing.

D. Effect of notice of bulk transfer. Subject to sec-

tion B. of this rule, if the court finds that with respect to
property of the defendant notice of bulk transfer under ORS
chapter 76 or a similar statute or provisidn of law has been
given and that the time for possession by the transfaree has
not passed, the court shall order issuance of provisional
process.

E. Issuante of provisional process where damage to prop-

erty threatened. Subject to section 8. of this rule, if the

court finds that before hearing on a show cause order the defen-
dant or other person in possession or control of the claimed
property is engaging in, or is about to engage in, conduct which
would place the claimed property in danger of destruction,
serious harm, concealment, removal from this state, or transfer
to an innocent purchaser or that the defendant or other person

in possession or control of the claimed property would not comply
with a temporary restraining order, and if Rule 82 A. has been ~
complied with, the court shall order issuance of provisional
process in property which probab]y would be the subject of such

destruction, harm, concealment, removal, transfer, or viclation.

F. Restraining order to protect property. Subject to

section B. of this rule, where hearing on a shaow cause order is
pending or where the court finds that because of impending injury,
destruction, transfer, removal, or concealment of the property in
which provisional process is sought there is probable cause to be-

lieve that immediate and irreparabie injury, damage, or loss to the
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plaintiff is imminent, and if Rule 82 A. has been complied with,
the court in its discretion may issue a temporary order directed
to the defendant and each other person in possession or control

of the claimed property restraining the defendant and each such
other person from injuring, destroying, transferring, removing,

or otherwise disposing of property and requiring the defendant

and each such other person to appear at a time and place fixed

by the court and show cause why such restraint should not continue
during pendency of the proceeding on the underlying claim. Such
order shall conform to the requirements of Rule 79 0. A restraining
order under this section does not create a lien.

G. Appearance; hearing; service of show cause order; con-

tent; effect of service on person in possession of oroperty.

G.(1) Subject to section B. of this rule, the court shall
issue anﬁbrder directed to the defendant and each pérson having
possession or control of the claimed property requiring the defen-
dant and each such other person to appear for hearing at a place
fixed by the court and at a fixed time after the third day afté;
service of the order and before the seventh day after service
of the order to show cause why provisional process should not
issue. Upon request of the plaintiff the hearing date may be set
later than the seventh day.

G.{(2) The show cause order issued under subsection (1)}
of this section shall be served on the defendant and on each

other person to whom the order is directed.
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8.(3) The order shall:

G.{3)(a) Stats that the defendant may file affidavits
with the court and may present tastimony at the hearing; and

G.(3)(b) State that if the defendant fails to appear at
the hearing the court will order {ssuances of the specific provi-
sicnal process sought.

G.{4) If at the time fixed for hearing the show cause
order under subsection (1) of this section has not bean sarved
an the defendant but has been served on d person in possassion
or control of the property, and if Rule 82 A. has been complied
with, the court may restrain the persaon so served from injuring,
destroying, transferring, removing, or concealing the groperty
pending further order of the court or continue a temporary
restraining order issued under section F. of this rule. Such order
shall conform to the requirements of Rule 79 D. Any restraining

order issued under this subsection does not create a lien.

H. Waiver; order without hearing. I[f aftar servica of

the order issued under subsaction -G.(1) of this rule, the defé;;
dant by 2 writing executad oy ar on behalf of the defendant
after servica of the order axpressly declares that defandant is
aware of tha right to be heard and daes not want to be heard,
that defendant expressly waives the right to be heard, that de-
fendant understands that upon signing the writing the court wi11-
arder issuance of the provisional procass sought sg that the
possession or control of the claimed orogerty will be taken from

the defendant or another person, the court, subject to section 8.
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of this rule without hearing shall order issuance of provisional

process.

[. Authority of court on sustaining validity of underly-

ing claim; provisional process; restraining order.

I.{1) Subject to section B. of this rule, if the court on
hearing on a show cause order issued under section G. of this-ru1e ‘
finds that there is probable cause for sustaining the validity of
the underlying claim and if Rule 82 A. has been complied with, the
court shall order issuance of provisional process. The order shail
describe with particularity the provisional process which may be
1ssued.

1.{2)} Subject to section B. of this rule, if the court on
hearing on a show cause order issued under section G. of this rule
finds that there is probable cause for sustaining the validity of
the underlying ¢laim but that the provisional process sought cannot
properly be ordered, and if Rule 82 A. has been complied with, the
court in its discretion may continue or issue a restraining order of
the nature described in section F. of this rule. If a restrain-

ing order is issued, 1t shal! conform to the requirements af
Rule 79 0. A restraining order under this subsection does nat

create a lien.

COMMENT

This rule was taken almost verbatim from QRS 29.42S
through 29.075. All provisional remedfes intended o preserve
a defendant's assats to satisfy an eventual judgment, excant
provisional recaiverships covered by ORCP 80, would raquirs an
order by the court conforming ta the procadure, in this rule.
This procadura was developed by a substantial legislative ravi-
sion of QRS chaptar 29 in 1973 to conform to current constifu-
tional requiraments.
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The first paragraph of section A. was rewritian sligntly

to make clear that the showing of the necessary information for
section A. can either be in plaintifT’'s sworn petition or in sepa-
rate affidavits submitted to support the getition. For clarity,
paragraph A.(3)}(a) was added. ORS 29.025(8) and 29.030(2}) and (3)
were aliminatad because they were confusing and not very useful.
The rule specitically requires an application by plaintif¥, and
the court could not issue a provisional process arder on its own
motion.

The Tast sentancs was added to 3. far ciarity. The exis-
ting language "to effect attachment" creatas the exception for
claim and delivery. THe language of C.(2) was also changed
slightly far clarity.

The Council eliminatad QRS 29.05Q. The waiver authorized
could still be no more than a printed sale contract or lean
agreement. I[f there is an actual negotiated consensual waijver
between freely contracting parties, nothing would prohibit the
plaintiff from proving that waiver in an application for a pro-
visional procass order. See A.(8).

The cross reference to the security requirements of
Rule 82 and form of order in Rule 79 0. wers added to sactions
Feg 8., a0d L.

The most important change in the provisions relating to
restraining orders was to specify that no lien attaches to
property subject ta 2 restraining order. A party wno wishes
to secure a lien, as opposed to merely restraining disposition
of the property, should use other provisional process. The
last sentance of I.(1) is also new.

Note, pursuant to Rule 81 C.(1), personal service of the

show cause order is not absolutely required. The order may be
served in any manner in which a summons may be served.
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RULE 84
ATTACHMENT

A. Actions in which attachment allowed.

A.{1) OQrder for orovisional orocess. Befare a writ of

attachment may be issued or any praoperty attached by any means
provided by this rule, the plaintif{ must obtain an aorder under
Rule 83 that provisional pracass may issue.

A.(2) Actions in which attachment allowed. The plain-

+i7f, at the time of issuing the summons or any time aftar-
wards, may have the property of the defendant attached, as
security for the satisfaction of any judgment that may be re-
covered, in the following cases:

A.(2){(a) An action upen a contract, expressad or implied,
for the direct payment of maney, when the contract is nat
sacured by maortgage, lien, ar pledge, or when it is so secured
but %uch security has been rendered nugatory dy act of the
defandant.

A.(2)(b) An action against & defsndant nat residing in
this stata to recover a sum of money as damages for breach of
any contract, expressed or implied, other than a contract of
‘marriage.

A.(2)(c) An action against a defendant not residing in
this stats to recover a sum oF money as damages far injury to
property in this stais.

A.(3) Excaotion far bank. Notwithstanding subsaction (2)

of this section, no attachment shall be issued against any bank or

its property before final judgment as security for the satisfaction
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of any judgment that may be recovered against such bank.

B. Property that may be attached. Only the following

kinds of property are subject to lien or levy before final
Judgment:

8.(1) In actions in circuit court, real property;

8.(2) Tangible personal property, including negotiable
instruments and sacurities as defined in ORS 78.1020 axcept
a cartificate 'of an account or obligation ar interest therein
of a savings and Tean institution;

8.(3) Oebts; and

B.(4) The interest of a distributee of a decadent’s
gstata.

C. Attachment by claim of 1ien.

C.(1) Property subject ta claim of lien. When attach-

ment is authorized, the plaintiff may attach the f0110wﬁn§ orop-
erty by filing a claim of lien:

C.(1)(a) Defendant's real property; or

C.(1)(b) Persanal property of the defendant in which a
consensual sacurity intarest within QRS chapter 79.1020 would
be required to be perfactad by filing a financing statament
under QRS 79.3020.

C.(2) Form of claim; filing.

C.(2){(a) Form. The claim of Tien must be signed &y the
plaintiff or plaintiff's attorney and must:
C.(2)}(a)(i) Identify the action by names of garties,

court, docket number, and judgment demanded;
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C.{2)(a}(ii) Describe the particular property attached
in a manner suificient to identify it;

C.(2)(a}(iii) Have a cartified copy of the order auther-
izing the c¢liaim of 1ien attached to the claim of lien.

C.(2)(a)(iv) State that an attachment lien {s claimed
on the properiy.

C.(2)(h) Filing.

C.(2)(B)(i) A claim of attachment Tien in real property
shall be filed with the clerk of the court that authorized the.
claim and with the county clerk of the county in which the prop-

erty is locatad. The county clerk shall cartify upon svery
claim of lien so filed the time when it was reczived. Upan

receiving the c¢laim of T1ien, the county clerk shall immediataly
file such claim of Tien in the county clerk's office, and record
it in a book to be kept for that purpaose. When the claim of
1ien is so filed for record, the lien in favor of the plaintify
attaches to the real praoperty described in the c¢laim of Tien.
Whenever such lien is discharged, the county clerk shall entsr
upon the margin of the page on wnich the claim of lien is re-
corded a minuts of the discharge.

CC.(2)(b)(11) A claim of attachment lien in persanal prap-
erty shall be filed with the clerk of the court that authorizsd
the claim of Tien and in the same officz ar officas in which a
financing statement would he required to be filed. A iien arises
in the broperty dascribed in the claim upan a filing of the claim

57 Tien.
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0. MWrit of attachment.

0.(7) Issuance; contants; to whom dirsctad; issuance of

saveral writs. If directad by an order authorizing provisional

process under Rule 83, the clerk shall issue a writ of attach-
ment. The writ shall be directed to the sheriff of any county
in which property of the defendant may be, and shall require the
sherifT to attach and safely keep all the property of the
defendant within the county not exempt from execution, or so
much thereof as may be sufficient to satisfy the plaintifi's
demand, the amount of which shall be stated in conformity with
the complaint, together with costs and expenses. Several writs
may be issued at the same time to the sheriffs of differant
counties.

0.(2) Manner of executing writ. The sheriff to whom

the writ is directasd and deliversd shall note upon the writ the
dats of such delivery, and shall executa the writ without delay,

as follows:
D.(2){a) Personal property not in possession of third

person. Personal property capable of manual delivery to the
sheriff, and not in the possession of a third person, shall

be attached by taking it into the sheriff's custody. If any prop-
erty attached is perishable, or 1ivestock, where the cost of
keeping is great, the sheriff shall sell the same in the manner

in which property is sold on execution. The proceeds thereof

and gther property attached shall be retained by the sheriff to
answer any judgment that may be fecovered in the action, unless

sooner subjected to execution upon another judgment. Plaintiff's
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lien shal]l attach when the property is taken into the sheriff's

custody.

D.(Z)(p) Other personal property. Other personal property
shall be attached by Teaving a certified copy of the writ and a
notice with the person having possession of the same, or if it be
a debt, then with the individual debtor, and if such debt arises
out of a wage or salary claim against a corporate debtor then with
the registered agent of the corporation, the president or ather
head of the corporation, vice president, secretary, cashier, assis-
tant cashier or managing agent or such other person designated by the
corporation to accapt the writ and notica, or if it be rights or
shares in the stock of an asscciation ar corporation, aor inter-
ests or profits thereon, then with such person ar officar of the
association or corporation 3s & summons is authorized to be sarved
upon; provided that if it be a security, as defined in QRS
78.1020 or a share or any other intersst for which a cartificats
is outstanding the requirements of ORS 78.3170 must de satisfjgd.
However, debts owing to the defendant Dy 2 bank or trust company
or savings and laan association maintaining branch offices, or
credits or other personal property whether or not capable of
manual delivery, belonging ta‘the defendant and in the posseassion
of or under the control of such a bank or {rust company or savings
and Toan association, shall be attached by leaving a cariitied
copy of the writ and the noticz with the gresident, vice presi-

dent, treasurer, secrstary, cashier, or assistant cashier of the
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bank or trust company or savings and loan assaciation at the
office or branch thereot at which the account evidencing such
indebtadness is carried or at which the bank or trust company or
savings and loan association nhas credits or other personal prop-
erty belonging to the defendant in its possession or under its
contral, or, if no such officers be found at such office of
branch, by leaving a cartified copy of the writ and the notice
with the manager or assistant manager of such office or branch;
and no attachment shall be effactive as to any debt awing by
such bank or trust company or savings and loan association if
the account evidencing such indebtedness is carried at an office
or branch thersof not so sarved, or as to any cradits or cther
persenal property in its possession or under its control at any
office or branch thereof not so served, exceot that such sarvice
on the head office of any such institution shall be effsctive
sarvice upon all offices or branches thereof located in the same
city as the head office. Plaintiff's lien shall attach upon

service of the copy of the writ and notice as provided in this

paragraph.

D.(2)(c) Savings and loan association. For purposes of

this paragraph, a savings and loan association, including such

an association doing business in this state and organized under

the laws of another state or of the United States, shall te

deemed the debtor of a defendant to whom a certificate, account,

or obligation, or an interest therein, of the association has been

issued, established, or transferred and in such case the provi-

sions of ORS 78.3170 shall not apply; provided, however, ownership
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by & defendant of reserve fund capital stock, or comparable equity
stock, or of an interest therein, of any such association shall
not be deemed to create such a relationship.

D.(2)(d) Form of notice. The notice referred to in para-

graph (b) of this subsection shall contain the name of the court,
the names of the parties to the action, clearly specify name of
the party or parties whose property is being garnished, provide
the last address, if known, of each party whose property is being
garnished, be directed to the garnishee, specify the property at-
tached, whenever possible, and comply with the requirements of

ORS 23.185. A certified copy of the order autharizing provi-
sional process shall be attached to the notice. If wages held

by an employer are attached, a copy of the provisicns of QRS 23.170
and 23.185 shall be inc]uded in the notice. The notice may con-
tain additional information to assist the garnishee in identifying
the party whose praoperty is being garnished.

D.(2)(f) Interest in estate. The interest of a distributee

in an estate may be attached as provided in QRS 29.175. A pilain-
tiff's lien shall attach upon service of the copy of the writ and
notice as provided in that section.

-0.(3) Procedure after garnishment.

0.{3)(a) Liability of garnishee; delivery of attached

property to sheriff by garnishee. Any person, association, or

corporation mentioned in paragraph (b) of subsection (2) of this

section, from the time of the service of a copy of the writ and
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notica as theresin provided, shall, unless the attached property
is delivered or atfached debt is paid to the sheriff, be liable
to the plaintiff for the amount thereof until the attachment is
discharged or any judgment recovered by plaintiff is satisfied.
Such property may be delivered or debt paid to the sheriff with-
out suit, or at any time before a judgment against the garnishee,
and the sheriff's receipt shall be a sufficient discharge.

0.(3)(b} Certificate of garnishee; order for examinationm

of_garnishee. Whenever the sheriff, with a writ of attachment

against the defendant, shall apply to any persgn or officer men-
tioned in paragraph (b) of subsection (2) of this section, for
the purpose of attaching any property mentioned therein, such
person or officer shall furnish the sheriff with a certificate,
designating the amount and description of any property in the
possassion of the garnishee belaonging to the defendant, or any
debt owing to the defendant, or the number of rights or shares of
the defendant in the stock of the association or corporation,
with any interest or profits or encumbrance therson. The certi-
ticate shall be furnished to the sheriff within five days from
the date of service of the writ. I¥ such person or officer
fails to do so within the time stated, or if the certificate,
when given, is unsatisfactory to the plaintiff, such person or
officar may be required by the court, or judge thereof, where the
action is pending, to appear and be examined on cath concerning
the same, and disobedience to such order may be punished as a

contempt.
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0.(3)(c) Contants of order; designation of parties.
The order provided far in paragraph (b) of this subsaction
shall require such person or officer to appear before the court
or judge at a time and placa thersin stated. In the proceedings
thereattar upon the order, such person or the associatian or
corporation representsd by such officer shall be known as the
garnishes.

.D0.(3)(d) Restraining order against garnishee. The court

or judge thereof may, at the time of the application of the
plaintiff for the order provided for in paragraph (b) of this
subsection, and at any time thersafiar before Judgment against
the garnishee, by ordsr restrain the garnishes from in any man-
ner disposing of or injuring any of the property of the defendant,
alleged by the plaintiff to be in the garnishee's possassion,
contral, or owing by the garnishee tg the defendant, and dis-
obedience to such arder may be punished as a contamopt.

0.(3)(e) Allegations and intarrogatories to the garnishes.

Aftar the allowance of the order grovided for in paragraph (b)

of this subsection, and before the garnishas or oiTicer therear
shail be requfred to appear, or within a time to be specitied in
the order, the plaintiff shall serve upon the garnishes ar o7fi-

cer thereof writtan allegations, and may serve wriftan

intarrcgatories, touching any of the property as fo which the
garnishee or officar thereof is required to give a cartificats

as provided in paragrapn (b) of this subsection.
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0.(3)(f) Answer of garnishes. 0On the day when the

garnishee or officar ther=ef is requirsd to anpear, the
garnishee or officsr shall return the allsgations and intar-
rdgatories of the plaintiff to the court or judge, with the
writtan answer of the garniShee or officer, unless for good
cause shown a further time is allowed. The answer shall be
ent 0ath, and shall contain a full and direct responsa to all
the allegations and intarrogataries.

0.(3)(g) Compelling garnishee to answer; judgment for

want aof answer. I the garnishee ar officer thersof fails %o

answer, the court or judge thereof, on motion of the plaintiff,
may compel the garnishes or officar to do so0, ar the plaintiff
may, at any time aftar the entry of judgment against the
defendant, have judgment against the garnishes for want of
answer. In no casa shall judgment be given against the gar-
nishee for a greatar amount than the judgment against the
defendant.

- 0.(3)(h) Excenticn ar regly to answer. Plaintiff may

except to the answer of the garnishee ar officar thereaf faor
insutficiency, within such time as may bDe prescribed or allowed,
and if the answer is adjudged insutficient, the garnishes gr
officar may be allowed to amend the answer, on such terms as may
be proper, ar judgment may be given for the alaintif¥ as for want
of answer, or such garnishes gr gfficar may be compelled o make

a sufficient answer. The plaintiff may renly t3 the whole or a
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part of the answer within such time as may be prescribed or al-
lowed. If the answer is not exceptsd or replied to within the
time prescribed or allowed, it shall be taken to be true and
sufficient.

D.(3)(i) Trial. Witnesses, including the defendant and
garnishee or officer thereof, may be raequirad to appear and
testify, and the issues shall be tried, upon oroceedings aga%nst
a2 garnishee, as upon the trial of an issue of fact betwesn a
plaintiff and defendant.

0.(3)(J) Judgment against garnishee. I[f by the answer

it shall appear, or if upon trial it shall be found, that the
garnishea, at the time of the sarvicz of the copy of the writ
of attachment and notice, had any property as to which such
garnishee or officer thersof is regquired to give a cartificate,
as pravided in paragraph (b) of this subsection, beyond the
amount admitted in the certificata, or in any amount if the
certificate was refusaed, judgment may be given against the gar-
nishee far the value thereof in money. }

0.(3)(k) Execution against garnishee. Executions may

issue upon judgments against a garnishee as upan ardinary
judgments between plaintiff and defsndant, and costs and dis-
bursements shail be ailowed and recovered in like manner; Jro-
vided, however, when judgment is rendered againsit any garnishes,
and the debt from the garnishee fto the defandant is not yet due,

axecution shall not issue until the desct is dus.
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D.{3)(1) Release of garnishment. The clerk of any

court in whom is vestad authority o issue writs of attachment
may issue releases of garnishments basad upon writs of atitach-
ment issued by such clerk, whenever the plaintiff by atiorney
of record, or the plaintiff in person if thers is no attor-

ney, shall file with the clerk a writtan request therefar.

Such Fe?ease shall be executsd in duplicatz, under the seal of
the court or the stamp of the clerk, and may cover all ar any
portion of the {unds or property held under garnishment. One
dup1%cate original of the release shall be delivered o the
garnishee and the other duplicate original, togesther with the
written request therefor, indorsad on the facs theresaf by
attorney of record, if there be an attorney, snall be attached
to the original writ of attachment in the same manner as the
return of the sheriff or constable; and any pending proceedings
in such case for the sale upeon sxecution of any progperty so gar-
nished shall, as to all property coversd by ths releass, there-
upon be tarminatad and be considersd of no effect; all costs to
be paid by the pliaintiff, Upon receipt by the garnishee of the
duplicata original releasa, the garnishes, and all funds or grap-

erty subject to such garnishment, shall, to the axtant statsd in

-

the releasa, be releasad from all 1iability arising by reason o
the issuancs and sarvices of the writ of attachment and natice aof
garnishment, or By reason of garnishes's return thereon, as

though the writ of atiachment and naticz of garnishment nad not

baen served. The garnishes may rely upgn any such raleasa so raceived
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without any obligaticn on the part of the garnishee to inguire
into the authority therefor. The authority vestad by this
section {n the clerk of the court to issue releasas is not
exclusive but is in addition to the authority of the court hav-
ing jurisdiction of the causs to release, discharge, or dissalve
attachments and garnishments.

0.(4) Return of writ; inventory. When the writ of at-

tachment has been fully executad or discharged, the sheriff
shall return the same, with the sheriff's proczedings indorsed
thereson, to the clerk of the court where the action was com-
menced, and the sheriff shall make a full inventory of the prop-
erty attached and return the same with the writ.

0.(5) Indemnity to sheriff. Whenever a writ of attach-

ment is delivered to the sheriff, if the sherifT has actual
notice of any third party claim to the persgnal property to be
levied on or is in doubt as to awnership of the graperty, or of
encumbrances therson, or damage to the property held that may
result by reason of its perishable character, such sheriff ma}f
require the plaintiff to file with the sheriff a surety btond,
indemnifying the sherif{ and the sheriff's bondsmen against any
Toss or damage by reason of the illegality of any holding or
sale on executian, or by reasaon of damage to any gersonal prop-
erty held under attachment. Unless a lessar amount is accsptable
to the sheriff, the bond shall be in double the amount of the

estimatad value ¢f the property to be saized.
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E. Disposition of attached property after judgment.

E.(1) Judgment for plaintiff. If judgment is recovered by

the plaintiff against the defendant, and it shall appear that
property has been attached in the action, and has not been sold
as perishable property or discharged from the attachment, the
court shall order the property to be sold to satisfy the plain-
tiff's demands, and if execution issue thereon, the sheriff shall
apply the property attached by the sheriff or the proceeds
thereof, upon the execution, and if any such property or proceeds
remain after satisfying such execution, the sheriff shall, upon
demand, deliver the same to the defendant; or if the property
attached has been released from attachment by reason of the giv=~
ing of the undertaking by the defendant, as provided by section F.
of this rule, the court shall upon giving judgment against the
defendant also give judgment in Tike manner and with like effect
against the surety in such undertaking.

E.(2) Judgment not for plaintiff. If judgment is not

recovered by the plaintiff, all the property attached, or the
proceeds thereof, or the undertaking therefor, shall be returned
to the defendant upon service upon the sheriff of a certified
copy of the order discharging the attachment.

F. Redelivery of attached property.

F.(1) Order and bond. f an attachmentldeprives the defen-

dant or any other person ciaiming the property of the possession or
use of the property, the defendant or such perscn may obtain redeliv-

ery or possession thereof upon a court order authorizing such
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redel ivery or possassion. The moving party shail file a surety
bond undertaking, in an amount fixed by the court, to pay the

"‘l

value of the prooerty or the amount of plaintiff's claim,

wnichever is lass, if the same is not returned to the sheriff
upon entry of judgment against the defendant. A motion seeking
an order authorizing such redelivery or- possession must stata
the moving party's claim of the value of the attached property
and must be served upon plaintiff as provided in Rule 9 at least
five days prior to any hearing on such motion, unless the court
arders otherwise. The property shall be released to the defen-

dant upon the filing of the bond.

F.{(2) Defense of surety. In an action brought upon

such undertaking against the principal or the sureties, it shall
be a defense that the property for which the undertaking was given
did not, at the execution of the writ of attachment, belong to the

defendant against whom the writ was issued.

COMMENT 3

This rule is primarily basad upon the existing statutory
provisions of QRS 29.110-29.41C.

Subsaction A. (1) indicatss that atfachment is provisional
process subject to Rule 83. Subsectien A.(2) is identical to
ORS 29.110. Subsection A.(3) is taken from QRS 29.414.

Section 8. is a clarification aof QRS 29.740. It does not
change the property that may be subject to attachment.

The claim of lien in saction £. is & new grocadurs. [t
recognizes that ng writ should be required to establish an
attachment lien on rezl groperty. It 2lsc provides a simple way
to establiish a lien on persanal property subject to recording of
a sacurity intarest. In elther case, p1a1n+1 ¥ canngt abuse &the
procadurs beciusa it is only ava11able after the order for oro-
visional orecass authorizes a claim of Tien Tor specific progerty.
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Sectiaon 0. is takan from ORS 29.160-29.200, 29.270-29.370,
and 29.400. The anly changes are: specific references o at-
tachment of Tien in 0.(2)(a) and (b) which replacs ORS 29.15Q;
the requirement of attaching a cooy of the provisional orocass
arder and QRS 23.170 and 23.185 wers added to 0.(2)(d); and,
0.(8) is new and modelled upeon QRS 23.310.

. Section E. is QRS 29.380 and 29.390. Section F. is new
and renlaces QRS 29.220-29.25Q0. [t clarifies the grocsdure for
redelivery band. '

ORS 29.120 and 29.260 are eliminated as inconsistent with

Rule 83. ORS 29.175 would remain as a statute. ORS 29.178 is
amended and remains as a statute.
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RULE 85
CLAIM AND DELIVERY

A. Claim and delivery. In an action to recover the

passassion of perscnal property, the plaintiff, at any time
aftar the action is commencad and before judgment, may ciaim
the immediatz delivery of such property, as pravided in

Rule &3.

8. Delivery by sheriff under grovisional praocess

order. The arder af provisional procsss issued by the court
as provided in Ruie 83 may require the sheriff of the county
where the property claimed may be to taks the praoperty from

the defendant or another persan and deliver it to the plain-

tiff.

C. Custady and delivery of progerty. Upon recaipt

of the order of provisional process issued by the court as
provided in Ruie 83, the sherif{ shall forthwith take the
praperty described in the arder, if it be in the possassion
of the dafendant or another person, and retain it in the
sheriff's custady. Tnhe sheriff shall keep it in a sacurs
place, and deliver it to the party entitled thersto upon
recaiving the lawful fees for taking, and the necessary axgen-
sas for keeping the same. The court may waive the payment Qf
such fzes and expensas upon & shewing of indigency.

0. Filing of order by sheriff. The sheriff shall

fila the ordar, with the sherif{'s pracszedings thersan,

including an inventory of the oraperty taken, with the clerk
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of the court . in wnich the actica is pending, within 10 days after
taking the groperty; or, if the clerk resides in another county,
shall mail or {forward the same within that time.

E. 0QOismissal orchibited. If property is taken by the

sherif{ pursuant to this rule, the plaintiff shall not dismiss

the action undsr ORCP 54 A.(1) until 3Q days aftesr such taking.

COMMENT

Sections A. through 0. are almost identical to existing
QRS 29.080-29.095. ;

The requirement of a bond before taking is covered in
Rule 82. ORS 29.087 is substantive and would ramain as a
statuts.

Section E. is new. Afier sacuring the property by
claim and delivery, if the plaintifT immediataly dismissas
the acticn, the defendant must go to the expense of filing 2
saparate action to recover possaession -even though derendant
has & right to possassion. Prohibiting dismissal gives the
defendant sufficient time to secure an attarngy and zppear in
the action.
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RULE ¢4
PERSQNAL JURISDICTION

M. Persanal reoresentative. In any action against a

personal repfésentative to enforca a claim against the deceasad
person regresentad whers ane ar more of the grounds stated in
sections [3.] A. through L. would have furnished a basis for
jurisdiction aver the decs2asad had the decaased been living.

It is immatarial whether the action is commencad during the 1ifa-

time of the decsased.

COMMENT

The situation covered by section M. could arise where
jurisdiction is basad upon saction A. of this rule.
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RULE 7
SUMMONS

D.(2)(¢c) Office sarvice. If the person to be served main-

tains an office for the conduct of business, office service may
be made by leaving a true copy of the summons and complaint at
such office during normal working hours with the person who is
apparently in charge. Where office service is used, the plain-
tiff, as soon as reasonably possible, shall cause to be mailed a
true copy of the summons and complaint to the defendant at the '

defendant's dwelling house or usual placs of abode or defendant's

place of business or such other place under the circumstances

that is most reasonably calculated to anbrise the defendant of the

existence and gendency of the action, together with a statement of

the date, time, and place at which office service was made. For
the purpose of computing any period of time prescribed or allowed

by these rules, office service shall be complete upon such mailing.

0.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a true copy of
the summons and a true copy of the complaint to the defendant by
certified or registared mail, return receipt requestad. For the
purposa o7 computing any seriod o7 time orescribed or allowed by
these rules, service by mail shall be completa [when the regis-
tered ar certified mail is delivered and the return recsipt

signed or when accsptance is refusad] three days aftar such mail-

ing if the address f£o which it was mailed is within this state

and seven days after mailing i7 the address to which it is mailed

is outside this stata.

94



0.(3)(s) [Corporations; iimitad gartnerships; unincorpora-

ted associations subject to suit under common name]l Corporations
and 1limited nartnershiocs. Upon a demestic or foreign corparatian
(.1 gg_Timited partnership [, or other unincorporated association
which is subject to suit under a common name]:

0.(3}(h)(i) Primary service method. 8y personal sarvice

or office service upan 2 registarsd agent, oFficer, dirsctar,
general partner, ar managing agent of the carparation(,] or
limited partnership, [or association] cor by persanal sarvica upan
any clerk on duty in the office of a ragisterad agent.

0.(3)(b){ii) Alternatives. If a registered agent, offi-

cer, diractor, general partner, or managing agent cannot be Found
in the county where the action is filed, the summons may be
served: by substituted service upon such registered agent, of7i-
cer, directar, general partner, or managing agent; or by persanai
service on any clerk or agent of the corparation{,] or limited
partnership{, or .association] who may be found in the county
where the action is filed; or by mailing a copy of the summons

and complaint to the office of the registered agent ar ta the

last registered office of the corporation(,] ar limited partner-
ship(, or association], if any, as shown by the records an file

in the office of the Corporation Commissioner or, if the corpora-
tion{,] or limited partnership[, or association] is not authorizad
to transact business in this stats at the time of the transaction,

aevent, or occurren¢e upan which the action is hased occurrsed, to
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the principal office or place of business of the corparation{,] or
limited partnership(, or association], and in any case to any
address the use of which the plaintiff knows aor, on the basis of
reasanable inquiry, has reason to beiieve is most likely to result
in actual notice.

0.(3)(e) Ganeral cartnérshfus. Upon any general part-
——_——%_ B a

nership by gersonal service uoon a partner or any agent author-

ized by" appaintment ar law tc reczive servicz of summans for the

partnershin.

0.(3)(f) OQther unincarnoratad association subject to
e SRR Bl —— —————

suit under a common name. Upon any other unincorgoratad assccia-
—  — ————— — —

tion subject to suit under 2 common name by perscornal sarvice

upon an officsr, managing agent, or agent authorizad 9y asooint-

ment ar Jaw to recsive searvice af summons for the unincarsorated

associatian.

D.(3)(g) Vessel owners and charterers. Upon any foreign ~

steamship owner or steamship charterer by personal service upon a

vessel master in such owner's or charterer's employment or any

agent authorized by such owner or charterer to provide services to

a vessél calling at a port in the State of Qregon, or a port in

the State of Washington on that portion of the Columbia River form-

ing a common boundary with Qregon.

[D.(6)(g) Completion of service. For the purpose of

* computing any period of time prescribed or allowed by these rules
service by publication shall be complete at the date of the last

publication.]
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COMMENT

The amendment to ORCP 7 D.(2)(c) provides more flexibility
for mailing of summons after office service. O0Office service may
be used when _defendant's home address cannot be determined.-

The amendment to ORCP 7 D.(2)(d) clarifies when the period
for default begins to run after service of summons by mail.

. QRCP 7 D.(3)(b)(11) is amended to provide more flexibility
for mail service.

The new provisions of ORCP 7 D.(3)(e) and (f) are designed
to specify a method of -serving summons on a partnership or associa-
tion consistent with ORCP 26 B. and 67 £. The new ORCP 7 D.(3)(g)
provides a special agency service for defendants engaged in mari-
time commerce.

_ The Council has also recommended that the legislature act
to amend ORCP 7 D.(4)(a). See recommended Bill in Section IV of
this report. The amendment to ORCP 7 D.(4)(a) reinstates service
on the Department of Motor Vehicles. The amendment would provide
a record of service and clarify when the time for default begins to
run. - The Council did not itself promulgate the anendment because
of uncertainty whether Council rulemaking power was sufficient to
require that the Department of Motor Vehicles accept service of
summonses and keep the necessary records. The amendment makes the
entire mailing responsibility fall on the plaintiff. The pattern
is identical to substituted service or office service under QRCP
7 D.(2)(b) and (c). The last sentence of the amendment follows the
pattern of making service complete for the 30-day default period on
mailing. As with substituted or office service, the date of service
for Timitations purposes is not and could not be covered by rules.

Paragraph ORCP 7 D.(6)(g) was removed because of inconsistency
with subsection C.(2).

97



RULE 9

SERVICE AND FILING QF PLEADINGS
AND QTHER PAPERS

B. Servica: how made. Whensver under theses rules ser-

yice is requirsd or permittsd toc be made upon a party repre-
sentad by an attorney, the sarvice shall be made upon the
attorney unless otherwise ordered by. the court. Servyicz upon
the attormeyor upon a party shall be made by delivering a copy
to such attorney ar party or by'mailing it to such attorney's -
or party's last known address. Qelivery of a copy within this
rule means: handing it to the person tc be sarved; or-leaving
it at such person's office with such person's clerk or person
apparently in charge thereof; or, if there is no one in charge,
leaving it in a conspicuaus place therein; aor, if the orfice is
closed or the person to be served has nc offica, Teaving it at
such persan's dwe}]ing'housa or usual place of abede with saome
person over 14 years of age then residing thersin. Service by |

mail is complets upon mailing. Service of any notics gr other

paper tg bring a party into contemot may aonly be uoan such

party perscnaily.

COMMENT

The added language of section 8. formeriy appeirad in
ORS 16.810 and was inadvertesntly omitted from this rule in
1979,
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RULE 10
TIME

A. “Computation. In computing any pericd of time pre-

scribed or allowed by these rules, by the local rules of any
court, by order of court, or by any applicable statute, the
day of the act, avent, or default from which the designatad
period of time begins to run shall not be included. The last
day of the period so computed shall be included, unless it i;
a Saturday or a legal holiday, including Sunday, in whjch
event the period runs until the end of the next day which is
not a Saturday or a legal holiday. When the period of time
prescribed or allowed is less than 7 days, intermediate Satur-
days, Sundays, and legal holidays shall be excluded in the
computation. As used in this rule, "legal holiday" means legal
holiday as defined in QRS 187.010 and 187.020.

8. Unaffected by expiration of term. The period of

time provided for the doing of any act or the taking of any -
proceeding is not affected or Timited by the continued exis-
tence gr expiration of a term of court. The continued exis-
tence or expiration of a term of court in no way affects the
power of a court to do any act or take any proceeding in any
civil actiaon which is pending before it.

C. Additional time after service by mail. Except for

service of summons, Lw]henever a party has the right or is

required to do some act or take some proceedings within a
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prescribed period after the service of a notice or other paper
upon such party and the notice or paper is served by mail,

3 days shall be added to the prescribed period.

COMMENT

The Council added the provision to Rule 10 C. to avoid
application of the additional time to service of summons. The
service of summons by mail under ORCP 7 0.(2)(d) (as amended)
has a built-in extensign of time of at least 3 days.
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RULE 21
DEFENSES AND QOBJECTIONS; HOW PRESENTED; BY

PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE
PLEADINGS

F. Consolidation of defenses in motion. A party who

makes a motion under this rule may join with it any other
motions herein provided for and. then available to the party.

If a party makes a motion under this rule, except a motion to
dismiss for lack of jurisdiction over the person or insuffici-
ency of summons or process or insufficiency of sarvice of sum-
mons or process, but omits therefrom any defense or objection
then available to the party which this rule permits to be raised
by motion, the party shall not thereafter make a motion based on
the defense or objection so omitted, except a motion as provided
in subsection G.{(2)] (3] of this rule on any of the grounds
there stated. A party may make one motion to dismiss for lack
of jurisdiction over the person or insufficiency of summons or
process ar insufficiency of service of summons or process withgut

consolidation of defenses required by this section.

COMMENT

When Rule 21 G. was revised by the 1979 Legislature, the
cross reference in Rule 21 F. was not changed.
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RULE 22

COUNTERCLAIMS, CROSS-CLAIMS, AND
THIRD PARTY CLAIMS

A. Counterclaims.

A.(1) Each defendant may sat forth as many countarclaims,
both legal and equitable, as such défendant may have against a
plaintiff.

A.(2) A counterclaim may or may not diminish ar defeat

the recovery sought by the ooposing party. It may claim relief

excaéding in amount or different in kind from that sought in

the pleading of the appesing party.

COMMENT

Tha new rules supersade QRS 18.100 as unnecessary in view
of ORCP 22 A. This Tanguage is implicit in the axisting rule
but is taken from Federal Rule 13(c) to avoid any probiem with
e¢limination of ORS 18.10Q0.
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RULE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

8. Amendments o conform to the avidanca. When issues

not raised by the pleadings are tried by express or implied
consent of the parties, they shall be treatéd in all respects
as if they had been raised in the pleadings. Such amendment of
the pleadings as may he necassary to cause them to conform to
the evidence and to raise these jssues may be made upon motion
of any party at any time, even aftar judgment; but failure so
to amend does not affect the result of the trial of these issues.
If svidencs is objected to at the trial on the ground that.it
is not within the issues made by the pleadings, the court may
allow the pleadings to be amended [and shall do so freely] when
the presentation of the merits of the action will be subsasrved
thersby and the objecting party fails to satisfy the court that
the admission of such evidencz would prejudica such party in
maintaining an action or defensa upon the merits. The court ~
may grant a continuanca to enable the abjecting party to meet

such svidence.

[D. Amendment or pleading gver aftsr motion. When a

motion to dismiss or a motion to strike an entire pleading or
a@ motion for a judgment an the pleadings under Rule 21 is
allowed, the court may, upon such tarms as may be proper, al-

Tow the party to file an amended pleading. If an amended
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pleading is filed, the party filing the motion does not waive
any defensas qr objections assertsd against the original
pleading by filing 2 responsive pleading or failing to reassert
the defanses.cr objections. If any motion is disallowed, the
party filing the motion shall file a responsive pleading. if

any is required. By filing any amended pleading pursuant to
this section, the party filing such amended pleading shall

not be deemed thereby to have waived the right to challenge

the correctness of the court's ruling.]

(E. Amended pleading whers part of unlezding stricken.

In a1l cases where part of a pleading is ardered stricken, the
court, in its discretion, may require téat an amended pleading

be filed omitting the mattar ordersd stricken. If an amended
pleading is filed, the party filing the motion to strike does

not waive any defense or objection assertzd against the originai
pleading by filing & responsive pleading or failing to reassert
the defense ar objection. By complying with the court's ordet?
the party filing such amended oleading shall naot be deemed theraby
to have waived the right to challenge the corrsctness of the

court's ruling upon- the motion to strike.]

[F.]1 D. How amendment made. When any pleading is amended

before trial, mere clerical errors excepted, it shall be done by
filing a new pleading, to be called the amended pleading, or by
‘nterTineation, deletion, or otherwise. Such amended pleading
shall be complete in itself, withcut reference to the original or

any preceding amended ane.
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{6.] E. Supplemental pleadings. Upon motion of a party the

court may, upon reasonable notice and upon such terms as are just,
permit the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since
the date of the pleading sought to be supplemented. Permission
may be granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court
deems it advisable that the adverse party plead to the supplemen-

tal pleading it shall so order, specifying the time therefor.

COMMENT

The wording of section 23 B. relating to amendments after
the commencement of trial was changed slightly to give the trial
judge more discretion in determining whether an amendment should
be allowed under all of the circumstances. Some trial judges
asserted that with the language that was removed, they would
always have to allow amendment, no matter what circumstances were
involved.

Sections D. and E. are replaced by ORCP 25.
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RULE 25
EFFECT OF PROCEEDING AFTER MOTION CR AMENDMENT

A. Amendment or pleading over after motion; non-waiver

of defenses or objections. When a motion to dismiss or a motion

to strike an entire pleading or a motion for a judgment on the
pleadings under Rule 21 is allowed, the court may, upon such
terms as may be proper, allow the party to amend the pleading.
In al1 cases where part of a pleading is ordered stricken, the
pledding shall be amended in accordance with Ruie 23 D. By
amending a pleading pursuant to this section, the party amending
such pleading shall not be deemed thereby to have waived the
right to challenge the correctness of the court's ruling.

B. Amendment of pleading; objections to amended pleading

not waived. If a pleading is amended, whether pursuant to sec-
tions A. or B. of Rule 23 or section A. of this rule or pursuant
to other ruie or statute, a party who has filed and received a
court's ruling on any motion directed to the preceding pleading ~
does not waive any defenses or objections assertad in such motion
by failing to reassert them against the amended pleading.

€. Denial of motion; non-waiver by filing responsive

pleading. If an objection or defense is raised by motion, and
the motien is denjed, the party filing the motion does not waive
the objection or defense by filing a responsive pleading or by
failing to re-assert the objecticn or defense in the responsive
pleading or by otherwise proceeding with the prosecution or

defense of the action.
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COMMENT

Sections 25 A. and B. of this new rule include the provi-
sions formerly found in QRCP 23 D. and E. The-language used in
sections D. and E. was not clear. Section 25 C. is new and was
not clearly covered by the ORCP. Although sections 25 A. and 8.
do relate to some extent to amended pleading, section 25 C. does
not. ATl three subsections basically deal with the effect of pro-
ceeding after motion or amendment, and it was therefore deemed
advisable to put them together in a totally separate rule. See
Moore v. West Lawn Memoriai Park, Inc., 266 Or. 244, 246-248, 512 P.

2d 1344 (1973).
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RULE 26

REAL PARTY IN INTEREST; CAPACITY OF
PARTNERSHIPS AND ASSOCIATIONS

A. Reé] party in interest. Every action shall be prosecuted

in the name of the real party in interest. An executor, administra-

tor, guardian, conservator, bailee, trustee of an express trust, a

party with whom or in whose name a contract has been made for the
benefit of another, or a party authorized by statute may sue in
that party's own name without joining the party for whose benefit
the action is brought; and when a statute of this state so pro-
vides, an action for the use or benefit of another shall be
brought in the name of the state. No action shall be dismissed
on the ground that it is not prosecuted in the name of the rsal
party in interest until a reasonable time has been allowed after
objection for ratification of commencement of the action by, or
joinder or substitution of, the real party in interest; and such
ratification, joinder, or substitution shall have the same ef-
fect as if the action had been commenced in the name of the real
party in interest.

8. Partnershios and assocjations. Any partnership or

other unincorporatad association, whether arganized for profit

or not, may sue in any name which it has assumed and be sued in

any name which it has assumed or by which it is known. Any mem-

ber of the partnership or other unincorporated association may

be joined as a party in an action against the partnership or

unincorporated association.
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COMMENT

The refsrsncs t0 conservator was added to sescticn 25 A. for
clarity.

Section 25 8. provides the basis for suit of a partnershis

.in its own name. This provision was taken from Cal. Code_of
Civil Procadure § 388. Sea QRCP 67 E.
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RULE 32
CLASS ACTIGONS

[A.(5) In an action for damages under subsection (3) of
section 8. of this rule, the representative parties have
complied with the prelitigation notice provisions of section I.
of this rule.]

8.(3) The court finds that the questicns of jaw or fact
common to the members of the class predominate over any ques-
tions affecting only individual members, and that a class
action is superior to other avaitahle methods for the fair and
efficient adjudication of the controversy. Commen questions of
law or fact shall not be deemed to predominatz aver questions
affacting only individual members if the court finds it likely
that final determination of the action will require saparats
adjudications of the claims of numerous members of the class,
unless the separats adjudications relate primarily to the calcu-
lation of damages. The mattars pertinent to the findings in-
clude: (a) the intsrest of members of the class in individually
controlling the prosecution or defensa of separats actions;

(b) the extent and nature of any litigation concarning the can-
troversy alrsady commencad by or against members o¢f the class;
(¢) the desirability or undesirability of concentrating the
litigation of the ¢laims in the particular forum; (d} the diffi-
culties likely to be encountsred in the management of a class
action[, including the feasibility of giving adequate notice];

(e} [the likelihood that the damages %o Be recoverad by individual
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class members, if judgment for the class {s entered, are so mini-
mal as not to warrant the intzarvention of the court;] whether or

not the claims of individual class members are insufficient in

the amounts or interests involved, in view of the complexities

of the issues and the expensas of the 1itigation, to afford sic-

nificant relief to the members of the class; and (f) after a prelinmi-

nary hearing or atherwisa,. the detsrmination By the court that
the probability of sustaining the claim or defense is minimal.

[C. Court discretion. In an action cocmmenced pursuant to

subsection (3) of section 8. of this rule, the court shall con-
sider whether justice in the action would be more efficiently
served by maintenances of the action in 1ieu thereof as a class
action pursuant to subsection (2) of saction 8. of this rule.]

{D. Court order to determine maintenance of class actians.]

C. OJetarmination by ordar whether class action ta be

maintained.

C.(1) As saon as practicable after the commencement of
an action brought as a class action, the court shall detarmine
by order wnether it is to be so maintained and, in action pursu-
ant to subsection (3) of section 8. of this rule, the court shall
find the facis specially and state separately its conclusions
thereon. An order under this sesction may be conditianal, and
may be altared or amended beforz the decision an the merits.

C.(2) Whers a garty has relied uoon a statuts or law

whnich another party seeks to have declared invalid, or where 2

party nas in agood faith relied uoon any legislative, judicial, ar
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administrative interoretatian or requlation which would necessarily

have to be voided or held inappiicable if another party is to pre-

vail in the class action, the court may postpone a detarminaticn

under subsection (1) of this section until the court has made a

determination as to the validity or apolicability of the statuts,

law, interpretation, or requlation.

[E.] 0. Oismissal or comoromise of class actions; court

aporaval required; when noticas rsquired. A class action shall

not be dismissed or compromissd without the approval of the court,
and notices of the pruposed dismissal or compromise shall be given
to all members of the class in such manner as the court direscts,
excent that iT the dismissal is to be without prejudics or with
prejudice against the class represantative only, then such dismis-
sal may be ordered without notice if there is a showing that ng
compensaticn in any form nas passed directly or indirectly from
the party opposing the class to the class representative or to

the class rapresentative’'s attorney and that no promise to give
any such compensation has been made. If the statute of Timitations
nas run or may run against the claim of any class member, the
court may require appropriate notics.

J[F.] E&. Court authority over conduct of class actions. In

the conduct of actions to which this rule applies, the court may
make appropriata orders which may be altsred or amended as may be
desirable:

[F.] E.(1) Oetzrmining the course of procasdings or ors-
scribing measures to prevent undue rapetition ar complicatian in

the presantation of evidencs a9r agrument;
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[F.] E.(2) Reguiring, for the protsction of the members
of the class or otherwise for the fair conduct of the action,
that notics be given in such manner as the court may direct to
some or all-of the members of any step in the action, ar'gf the
proposad extent of the judgment, or of the apportunity of mempers
ta signify whether they consider the representation fair and ade-
quats, to intervene and presant claims or defenses, or atherwise
to come inte the action;

[F.] E.(3) Imposing conditions on the regressntative par-
ties or on intervenors;

[F.] E.(4) Requiring that the pleadings be amended to
eliminate therefrom allegations as to rspresaentation of absent
nersons, and that the action proceed accardingly;

(F.] E.(5) Dealing with similar procedural mattars.

[G. Notice reacuired; contant; stataments af class members

required: faorm; contant; amount of damages; effect of failure tg

file redquired statament; stay of action in cartain casas. In_

any class action maintained under subsection (3) of section 3.
of this rule:

G.(1) The court shall direct to the members of the class
the best notice practicabie under the circumstancas. Individual
notice shall be given o all members whg can be identifisd through
reasonable effort. The notica shall advise each member that:

G.(1)}(a) The court will exclude such member from the

class if such member so requests Dy 2 specified datsz;

—

G.(1)(b) The judgment, whather favcrable cr not, wil

include all members wha do not request exclusian; and
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8.(1)(c) Any member who does not request exclusion may,
if such member desiras, enter an appearance through such mem-

ber's counsel.]

F. Notice required; content; statements of class members
B e — —— e e ——

may be required; form; content; effect of failure to file

required statement.
F——————

F.(1){(a) Following certification, in any class action

maintained under subsaction (3) of section B. of this rule, the

court by order, after hearing, shall direct the giving of notice

to the class.

F.Q1)(b) The notice, based on the certification order and

any amendment of the order, shall include:

F.(1)(b)Y(i) A general description of the action, includ-

ing the relief sought, and the names and addrsssas of the

represantative parties;

F.(1)(b)}(ii) A statement that the court will exclude any

member of the class if such member so requests by a specified

date;

F.(1)(b)(iii) A description of passible financial conse-

quences on the class;

"F.(1)(b)(iv) A general description of any counterclaim

being asserted by or acainst the class, including the relief

sought;
F.(1})(b)(v) A statement that the judgment, whether favor-

able or not, will bind all members of the class who are not

excluded from the action;
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€.(1)(8}{vi) A statsment that any member of the class may

antar an apoearances aither personally or through counsel;

F.{1)(b){vii) An address to which inquiries may be

directed; and

F.(1)(b)(viii) Other information the court deems agpropri-

ate.

F.(1){c) The arder shall orescribe the manner of notifi-

cation to be used and specify the members of the ¢lass to be

notified. In determining the manner and form of the notice to

be given, the court shall consider the interests of the class,

the relief requestsd, the cast af notifying the memhers of the

class, and the possible prajudice to members who do not receive

notica.

F.(1){(d) Fach member of the class, not a reorssantative

party, whose potantial monetary rescovery or liability is esti-

mated tn exceed 3100 shall be aiven personal or mailed notica

if such class member's identity and wnersabouts c23n 5Se ascar-

tained by the axarcise of reasonable diligence.

F.(1)(e) For members of the class not given perscnal ar

mailed notica, the court shall orovide a means of notics reasgn-

ably calculatad to aporisa the members of the class of the

pendency of the action. The means of notice may include noti-

ficatian by means of newspager, television, radio, pesting in

public or ather olaces, and distribution through trade, union,

public intersast, or other aporsoriats groups, or any ather means

reasonably calculatad to orovide notice to class members of the

pendency of the action.
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F.(1)(f) The court may order a defendant who has a mailing

list of class members to cooperata with the renresantative parties

in notifying the class members and may alsg dire¢t that notics

be included with a requiar mailing by defendant to the class mem-

bers.

[6.] F.(2) Prior to the final entry of a judgment against
a defendant the court [shall] may request members of the class to
submit a statement in a form prescribed by the court requesting
affirmative relief which may also, whers appropriats, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or damage. The stztament shall be
designed to meet the ends of justice. In determining the form
of the statament, the court shall consider the nature of the
acts of the defendant, the amount of knowledge a class member
would have about the extant of such member's damages, the nature
of the class including the probable degqrese of sopnistication af
its members, and the availability of relevant infermation fram
sources other than the individual class members. ([The amount
of damages assassed against the defendant shall not exceed the
total amount of damages detsrmined to be allowable by the court
for each individual class member, assessable court costs, and
an award of attorney feas, if any, as detsrmined by the caurt.]

[G.] F.(3) If_the court requires class members ta file a

statement requesting affirmative raliaf, {Flfailure of a class
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member to file a statament raquired by the court [will] may
be grounds for the sntry of judgment dismissing such class
member's c¢liaim without prejudics to the right to maintain an
individual, but not a class, action for such claim.

[G.(4) Where a party has relied upon a statute or law
which another party sseks to have daclared invalid, or where a
party has in good faith ralied upon any legislative, judicial,
or administrative intarpretation or requlation which would neces-
sarily have to be vaoided or held inapplicable if another party is
to prevail in the class action, the actiagn shall be stayed until
the court has made a detarmination as to the validity or appli-
cability of the statute, law, interpretation, or regulation.]

F.(4) Unless the court orders otherwisa, the piaintiffs

shall bear the expense af netification. The court may, if

justica requirses, require that the dafandant bear the expensa

of -notification or may allocate the cosis of notica among the

parties if the court detarmines there is a reasonable 1ikeli-

hood that the plaintiffs may prevail. The court may nhold a orelimi-

nary nearing to detarmine how the costs of notice should be

apportioned.

[H.]1 G. Commencament or maintenance of class actions

reqdarding narticular issues; division of class; subclassas.

When appropriate:
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[H.] G.(1) An action may be brought or maintained as a class
action with respect to particular {ssues; or

(H.] G.(2) A class may be divided into subclassas and each
subclass treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.

(I. Notice and demand required prior ta commencsment of

action for damages.

I.(1) Thirty days or more prior to the commencement of
an action Tor damages pursuant to the provisions of subsection
(3) of section B. of this rule, the potential plaintiffs' class
representative shall:

I.(1)(a) MNotify the patantial defendant of the particular
alleged cause of action; and

1.{1)(b) DOemand that such person correct or rectify the
alleged wrong. -

I.(2) Such notice shall be in writing and shall be sant
by certified or registered mail, return receipt regquestad, to
the place where the transaction occurrad, such persan's princiQP
pal place of business within tnis state, or, i7 neither will

effect actual notice, the office of the Secrstary of State.]

[J.] H. Limitation on maintenance of class actions for

damages. Mo action for damages may be maintained under the pro-
visions of sactions A. [, 8., and C.] and B. of this rule upon a
showing by 2 defendant that all of the follaowing exist:

(J.1 H.(1)} A1l potential class members similarly situatad

have besn identified, or a reasonable effort to identify such
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other pescple has Been made;

[J.] H.(2) All potantial class members sa identified have
sesn notified that upcn their request the defendant will make
the appropriata compensation, corrsction, or ramedy of the al-
leged wrong;

[J.] H.(3] Such compensation, correcticn, or remedy has
been, or, in a reasonable time, will be, given; and

(J.] H.(4) Such person has csased from engaging in, ar if
immediats cassation is impossible or unreasonably expensive
under the circumstancas, such person will, within a reasonable-

time, ceass tgo engage in such methods, acts, or practices alleged

to be violative of the rights of potantial class members.

[K. Application of sectiagns I. and J. of this rule to

actions for equitahle relief, amendment of camolaints for

equitable relief to reguest damages permitiad.]

1. Amendment of comolaints for equitable relief to

request damages permittad. [An action for equitable ralief

Brought under sactions A., B., and C. of this ruie may be com-
mencad without compliance with the provisions of saction [. of
this rule.] Not less than 30 days after the commencament of an
action for equitable relief{, and aftar ccmplianca with the arg-
visions of section [. of this rule,] the class reorasentative's
complaint may be amended without leave of court to include a re-
quest for damages. The provisions of section [J.] H. of this rule
shall be applicabla if the complaint for injunctive raliaf is

amended to request damages.



{L.] J. Limitation on maintenance of class .acticns for re-

covery af cartain statutory penaities. A class action may not
be maintained for the recovery of statutory minimum penalties
for any class member as provided in ORS 546.838 or 15 U.S.C.
164Q(a) or any other similar statuta.

[M.] K. Coordination of pending class actions sharing

common question of law or fact.

[M.1 K.(1)(a] When class actions sharing a common question
of fact or law are pending in different courts, the presiding
judge of any such court, upon motion of any party or on the
court's own initiative, may request the Supreme Court to assign
a2 Circuit Court, Court of Appeals, or Supreme Court judge to
determine whether ccordinmation of the actions is aporcpriata,
and a judge shall be so assigned to make that detsrminatian.

(M.] K.(1)(8) Coordination of class actions sharing a
common question of fact or law is appropriate if cne judge
hearing all of the actions for all purposas in a selected sits
or sites will promata the ends of justica taking into account
whether the common question of fact or law is predominating
and significant to the Titigatiaon; the cenvenienca of parties,
witnessas, and counsal; the relative develapment of the actions
and the wark product of counsal; the efficient utilization of
judicial facilities and persannel; the calendar of the courts;
the disadvantages of duplicative and inconsistant rulings,
orders, or judgments; and the likeiihoed of settlement of the

actions without further litigation should coordination be denied.
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[M.] K.(2) If the assigned judge determines that
coordination is appropriats, such judge shall arder the
actions coordinatad, report that fact to the Chief Justice
‘of the Supreme Court, and the Chief Justice shall assign a
judge to hear and determine the actions in the sits or
sites the Chief Justices deems appropridts.

[M.] K.(3) The judge of any court in which there is
pending an action sharing a common question of fact or law with
coordinated actions, upon motion of any party or an the
court's own initiative, may request the judge assigned %o
hear the coordinated action for an crde? coordinating such
actions. Coordination of the action pending before the judge
so requesting shall be determined under the standards speci-
fied in subsactian (1) of this saction.

[M.] X.(4) Pending any determination of whether coardina-
tion is aporopriate, the judge assigned o make the determina-
tion may stay any action being considered for, or affecting_f
any action being considered for, coordination.

[M.] K.(8) Notwithstanding any aother provision of law,
the Supreme Court shall provide by rule the practice and pro-

cadure for coordination of class actions in conveniant courts

-

including provision for giving notices and presanting evidencs.

[N.] L. Judament; inclusion of class members; descrio-

tion{; names]. The judgment in an action maintained as a class

action under subsections (1) or (2) of section 3. of this rule,

whether or not favorable to the class, shall include and
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describe thosa whom the court finds to be members of the class.
The judgment in an action maintained as a class action under
subsaction (3) of saction B. of this rule, whether ar not
favorabie fo the class, shall inciude and specify [by name]
those to whom the notics provided in saction [G.] F. of this

rule was directad, and who have not requestad exclusion and

whom the court finds o be members of the class [, and the
judgment shall state the amount to be recovered by each
member ],

[0. Attorney fees. Any award of attorney fees agains:

the party opposing the class and any fee charged class mem-

bers shall be reasonable and shall e sat by the court.].

M. Attorney fess, costs, disbursements, and Titigation

gxpenssas.

M.(1)(a) Attorney fess for rspresenting a class ars.

subject to contral of the court.

M.(})(b).'rf under an apolicable gravision of law a

defendant or defandant class is sntitled to attorney fass,

costs, or disbursements from 2 olaintiff class, only ragresenta-

tive partiss and thase members of the class who have apoeared

individualTy are liable for those amounts. If a plaintiff is

entitled to attorney fees, costs, or disbursements from a

defendant class, the court may aooortign the faes, costs, or

disbursements among the members of the class.
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M.{1){c) If the orevailing class recovers a judgment

that can be divided for the oursese, the court may order

reasonable attorney fees and litigation expensas of the

-¢class to be paid from the recovery.

M.{1)(d) The court may arder the adverse party to pay

to the prevailing class its reasonable attorney fess and 11ti-

gation expenses if permitted by law in similar cases not

involving a class.

M.(1)(e) In determining the amount of attorney faes

for a prevailing class the court shall consider the follawing

factors:

M.(1)(e)(i) The time and effcrt_expended by the attor-

ney in the litigation, including the natura, extent, and

quality of the services randersd;

K.(1)(e)(ii) Results achieved and henefits conferred

upon the class;

M.(1)(e){i1i) The magnitude, complexity, and unique-

ness of the 1itigation;

M.(1)(e)(iv) The contingent naturs of succass; and

M.(1)(e)(v) Appropriats critaria in OR 2-106 of the

Oregon Code of Professional Responsibility.

M.{2) Befare a hearing under sscticn C. of this rule

or at any other time the court directs, the reoresentative

parties and the attorney for the reoresentative partiss shail

file with the court, jointly or sesarataly:
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M.(2)(a) A statement showing any amount paid or promised

them by any person for the sarvices randered or to be rendered

in connection with the action or for the costs and expenses of

the litigation and the sourcs of all of the amounts;

M.(2)(b) A copy of any written agreement, or a summary

of any oral agreement, between the reorssentative parties and

their attorney concerning financial arrangement or faes and

M.(2)(c) A copy of any written agreement, or a summary

of any oral agresment, by the representztive parties or the

attorney to share thesa~amounts with any person other than

a member, regular associats, or an attorney reqularly of coun-

sal with the law firm of the representative parties' attorney.

This _statsment shall be suppiementad promotly if additignal

arrangements are made.

N. Statute of Limitations. The statute of limitations

ig tolled for all class members upon the commencament oF an

action asserting a class action. The statute of limitations

resumes running against a member of a class:

N.(1) Upon filing of an election of exclusion by such

class member;

N.(2) Upon entry of an order of cartification, or of an

amendment thereof, eliminating the class member from the ciass;

~N.(3) Excent as to renresentative parfiss, ugon sntry of

an _aorder under section C. of this rule refusing to certify

the class as a class action; and

N.(¢) Ubon dismissal of the action without an adjudication

on the merits.
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COMMENT

Renort of Class Action Subcormittae

At the request of the Council on Court Procsdures and pur-
suant ta 2 direction by the Senate Judiciary Committee of the
1979 Legislative Assembly, this subcommittee has conductad a de-
tailad review of QRCP 32 relating to class actions. The subcom-
mittese has comparad the Oregon rule to Federal Rule 23, reviewed
current Tegislative trends in other statas and proposals for fad-
eral statutas relating to class action, and reviewed the extensive
national litsrature on class actions. The subcommittae has also
considered Qregon cases interpreting ORCP 32 and the legislative
histaory of that rule. The Council conducted a public hearing
relating to ¢lass actions at whnich the tastimony of 10 persons
was recsived.

The subcommitteze now recommends that Rule 32 be amendad
to incorporatz the propased revisions wnich are attached. The.
proposad revisions are:

(1) Elimination of orelitigation notics rsquirsments. The sub-
committee recommends that ssction 32 [. be eliminated, with con-
forming elimination of subssction 32 A.(S) and modifications to
32 J. and K., This eliminates the requirament of notice 30 days
prior to the commencament of class actions for damages. The sub-
committee felt the regquirement sarved no useful purposa and con-
tained potential for abuse.

(2} Revision of factors to be considered in deciding ore-
dominance of common dquestions of law or fact. Tne subcommlttase
recommends that paragraphs (d) and (e2) of subsection 32 3.(3) be
changed to eliminate the refarence to notice in paragraph (d)
(because af the proposed change in 32 G.) and by substitution of
paragraph 3(a)(13) of thes Uniform Class Actions Act for paragraph
B.(3)(e) of existing Oragon Rule 32. (The Uniform Act Tanguade
mors clearly expressas the idea incorporatad in paragraph 3.(3)(e).)

(3) Elimination of subsaction 32 C. Tne subcommittzs falt
this provision was of very limited utility and confusing. Anything
coverad by this subsection could already be considered under 3.(3).

(4) Clarification of provision relating to nostoonement
of certitication decision tg detarmine lega! guestian. Subsac-
tion G.(4) of the existing rule refers to a "stay” of the class
action i7 the outcome turns upon a point of Taw and the court
wishes to consider the Tegal questiecn first. Technicaliy, what is
involved is not a “stay” but a postponement of the cartification
hearing or decision. The substancs af subsection 32 G.(4) was moved
up to subsaction C.{2).

(3) Elimiration of raquire=ment of individual notice in all
c3asas. 1Ihe revision would repiacs the existing requirement of
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subsaection 32 G.(1) with the language of section 7 of the Uni-
form Class Actions Act (32 F.(1) of revision). The new language
only requires individual notice for claims over $100 and has a
number of provisions encouraging flexibility in the notice pro-
cedure. The subcommittz2e felt that an absoluts requirement of
individual notice was too rigid and imposed an unnecesssary impedi-
ment to maintenance of class actions involving a large class and

small individual claims. The subcommittee dratted revised para-
graph F.(1)(f). .

(8) Elimination of mandatary requirement of claim by
class members grior to iudgment. The committas changed the
absoiutz requirement that class members submit c¢iaim forms in
damage cases as a basis for judgment. The Tanquage o7 existing-
32 G.(2) was changed from “the court shall" to “"the court may"
require such forms and by eliminating the last sentence (32 F.
(2) in revision). Conforming changes were also made in 32 G.(3)
and 32 N. (32 F.(3) and 32 L. in revyision). The subcommittze
felt that the requirsment oT & ciaim tarm in svery damage casa
was too rigid and that a judgment listing all class members and
individual damages in every cases involves an extraemely complex
and expensive form of judgment for no good reason. The subcom-
mittee took no position regarding award of aggregates damages nqt
identifiable to individual class members (filuid class recovery).
The subcommittze felt this was an area betisr detarmined by the
courts ar legislature in the contaxt of remedies and proof of
damages. .

(7) Preliminarvy hearing and allocation of damage costs.
The proposed revision adds a new subsection, F.(4), adapted from
N.Y. C.P.L.R. sectiun 904, wnich authorizas the court, afier a -
preliminary hearing, to require the defendant %o pay all ar part
of the costs of initial notica o class members. Although the
normal rule is that plaiatiffs pay the costs of notice, the sub-
committes felt the New York approach provided desirahle flexinil-
ity by allowing the trial judge to require payment by defendant,
basad upon a likelihood that the plaintiff class will win.

(8) Regulation of attorney fees. The proposad revision
would substituta far more detailed provisicns, taken from sac-
tions 18 and 17 of the Uniform Class Actions Act, for saction 32
0. of the existing rule (saction M. of revision). Thess provi-
sions do not provide for or authorize award of attorney fees, not
atherwise provided by statutzs or law, but have much mors detailed
provisions for court control of attorney fees and litigation 2x-
pensas. The new language also covers 1ighility of class members
for fees, ¢osts, and disbursements awards.
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(3) New provision relating to tolling of statute of limi-
tations. The proposad revision adds a new section, N., which 1is
taken trom saction 18 of the Uniform Class Actions Act. The
section clarifies the effect af pendency and tarmination of
class actions upon the running of the statuta of limitations
against the individual c¢laims of ciass members. This is an area
of considerable confusion and shouid be clarified. The subcom-
mittee recognizes that this provision may have substantive ele-
ments, beyond the rulemaking paowers of the Council, and suggests
that it be submitted to the legislature with a2 note asking the
legislature to review it in that light.

TéZ



RULE 36
GENERAL PROVISIONS GOVERNING DISCOVERY

8.(3) Trial oreocaration matarials. Subject to the provi-

sions of Rule 44 [and subsection 8.(4) of this rule], a party
may obtain discovery of documents and tangible things otherwise
discoverable under subsection 8.(1) of this rule and prepared in
anticipation of 1itigation or for trial by or for another party
or by or for that other party's reoresentative (including an at-
torney, consultant, surety, indemnitor, insurer, or agent) only
upaﬁ a showing that the party sasking discovery nas substantial
need of the matarials in the preparation of such party's case
and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering dis-
covery of such matarials when the required showing nas been
made, the court.sha11,protact against.disclosure of the mental
impressions, conclusions, opinions, or legal theories of an at-
torney or other represantative of a party concerning the 1itiga-
tion.

A party may ohtain, without the required showing, a state-
ment concerning the action or its subject mattar praviously made
by that party. Upon request, a party who is. not a party may
obtain, without the required showing, a statament concarning the
action or its subject mattsr previcusly made by that person. If
‘the reguest is rsfusad, the person or party requesting the stata-
ment may move for a court order. The provisions of Rule 48 A.(4)

apply to the award of axpenses incurrad in relation t¢ the moation.
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For purposes of this subsection, a statement previously made is
(a) a written statsment signed or otherwise adoptsd or approved
by the person making it, or (b) a stenagraphic, mechanical, elec-
trical, or other recording, or a transcription thereof, which is
a substantially verbatim recital of an oral statament by the per-

son making it and contemporaneously recorded.

COMMENT

The cross referencs to subsection 36 8,(4) in subsasction
36 B.(3) was inadvertantly not eliminatad when the 1379 Lagis-
lature deletad subsection 8.(4). -
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RULE 39
DEPOSITIONS UPON QRAL EXAMINATION

F. Submission to witness; changes; statsment.

Necessity of submission te witness for examination.

When the testimony is taken by stenographic means, or is recorded
by other than stenographic means as prdvided in subsection C.(4)
of this rule, and if [the transcription or recording is to be
used at any proceeding in the action or if any party requests
that the transcripticn or racording thereof be filed with the
court, such transcription aor recording shall be submitted to

the witness for examination, unless such examination is waived by

the witness and by the parties ] any party or the witness so re-

quests at the time the deposition is taken, the recording or

transcription shall be submitted to the witness for examination,

changes, if any, and statement of correctness. With leave of

court such request may be made by a party or witness at any time

hefore trial.

F.{2) Procsdure after examination. Any changes which the

witness desires to make shall be entered upon the transcription
or stated in a writing to accompany the recording by the party
taking the deposition, together with a statement of the reasans
given by the witness for making them. Notice of such changes and
reasons shall promptly be served upon all parties by the party
taking the deposition. The witness shall then state in writing
that the ;ranscription'or recording is correct subject to the

changes, if any, made by the witness, unless the parties waive the
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statement or the witness is physically unable to make such statment
or cannot be found. If the statement is not made by the witness
within 30 days, or within a lessar time upon court order, after the
deposition is submitted to the witness, the party taking the deposi-
tion shall state on the transcription or in a writing to accompany
the recording the fact of waiver, or the physical incapacity or
absence of the witness, or the fact of refusal of the witness to

make the statament, together with the reasons, if any, given therefor;
and the deposition may then be used as fully as though the statement
had been made unless, on a motion to suppress under Rule 41 0., the
court finds that the reasons given for the refusal to make the state-
ment require rejection of the deposition in whole or in part.

F.{(3) No request for examination. If no examinaticn by the

witness is requestad, no statement by the witness as to the correct-

ness of the transcription or recording is required.

COMMENT

This section was changed to require submission of the deposi-
tion to the witness for examination and statement of correctness anly
when such a procedure is requested by a party or the witness. The
existing rule requires such examination and statement unless waived by
the parties and the witness.
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RULE 486
FAILURE TQ MAKE DISCOVERY; SANCTIONS

A.(2) Motion. If a party [fafls to furnish a writien
statament under Rule 36 8.(4), or if a party] fails to furnish
a report under Rule 44 8, or C., or if a2 deponent fails to
answer a question propounded or submittad under Rules 39 or 40,
ar jf a corporation or qther antity fails to-make a designa-
tion under Rule 39 C.(6) or Rule 40 A., or if a party fails to
respond to a reaquest for a copy of an insuranca agreament or
pelicy under Rule 35 B8.{(2), or if a party in response to a
request for inspection submitted under Rule 43 fails to permit
inspectiaon as requestad, the discovering party may move for an
order compelling discovery in accordanca with the r=squest.
When taking a deposition on oral examination, the proponent of
the question may complieta or adjourn the examination before
applying for an order.

If the court denies the motion in whole or in part, it~
may make such protective order as it wouid have besn empawered
to make on a motion made pursuant tg Rule 38 C.

0. Failure of party to attand at own deoasition or

respond to reaquest for inspection or to inform of question

regarding the existesncs of coverage of Tiability insurance

pelicy. If a party or an officar, director, or managing agent
of a party or a persan designatad under Rule 39 C.(8) or 4Q A.

to tastify on behalf of a party fails (1) to appear before the
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offiar wno is to take the depositicn of that party or persan,
after being sarved with a proper notics, or (2] to comply with
or serve objecticns to a request for production and inspectian
submittsd under Rule 43, after proper sarvics of the request,
for (3) to inform a party sesking discovery of the axistance
and 1imits of any 1iability insuranca policy under Rule 26 B.
that thers is a question regarding the existancs of coverage,]
the court in which the action is pending on motion may make
such orders in regard to the failure as are just, including
among others it may take any action authorized under para-
graphs (a), (b), and (c) of subsection B.(2) of this rule. In
Tieu of any order or in addition theretn, the court shall require
the party failing to act or the attorney advising such party or
both to pay the reasonable expensas, including attorney's fass,

caused by the failure, unless the court finds that the failure

was substantially justified or that other circumstances make an
award of expenses unjust.

The failure to act described in this section may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective
order as provided by Rule 36 C.

COMMENT

The cross reference in subsection 46 A.(2) to 36 B.(4)
should have been removed when the 1979 Legislature deleted 36 B.(4}.

The language removed from section 46 D. became superfluous
when the 1979 Legislature revised 36 B.(2).
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RULE 52
POSTPONEMENT OF CASES

A, Postoonement. When a cazuse is sat and called for trial,

it shall he tried or dismissad, unless good cause is shown for a
postponement, [The court may in a proper case, and upon tarms,

reset the same.] At its discretion, the court may qrant a oost-

ponement, with or without t2rms, including requiring the party

securing the oostponement to pay aexpenses incurred by an gpoasing

gartz .

COMMENT

The last sentencs of section 52 A, as ariginally promulqatad
suggestad thers had to be tarms. The last clause is suggested
by Spalding v. McCaige, 47 Or. App. 129 (1980).
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RULE 54
DISMISSAL QF ACTIONS[:]; COMPROMISE

€. Compromise; effect of acceotance or rejection. Excaept

as provided -in ORS 17.065 through 17.085, the party against whom

a claim is asserted may, at any time [before] up to three days

prior to trial, serve upen the party assarting the claim an offer
to allow judgment to be given against the party making the offer
for the sum, or the property, or to the effect therein specified.
[f the party asserting the claim accepts the offer, the party
asserting the claim or such party's attorney shall endorse such
acceptance thereon, and file the same with the clerk before trial,
and within three days from the time it was served upon such party
asserting the c¢laim; and thereupon judgment shall be given

accordingly, as [in case of a confession] a stipulated judgment.

Unless agreed upon by the narties, costs, disbursements, and at-

torney fees shall be entered as part of such judgment as orovided

in Rule 68. If the offer is not accepted and filed within the
time prescribed, it shall be deemed withdrawn, and shall not be
given in evidence on the trial; and if the party asserting the
claim fails to obtain a more favorable judgment, the party assert-

ing the claim shall not recover costs, disbursements., and attorney

feas incurred aftar the date of the offer, but the party against

whom the claim was asserted shall recover of the party asserting
the claim costs and disbursements from the time of the service of

the gffer,
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COMMENT

The amendment to 54 E. requires that the offer of cocmpromise
be made at least three days pricr to trial. [t also makes clear
that a more favorable judgment bars not only all costs and disburse-
ments, but attorney fees "incurred after the date of the offer.”

The addition of the second sentence allows a settlement of the
principal claim even though there is no agreement as to attorney
fees, disbursements, or costs. HNote, ORS 20.180 is not super-
seded.
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RULE 55
SUBPQENA

D.(1) Service. Except as provided in subsection (2) of
this section, a subpoena may be served by the party or any other

person [aover 18 years of age] 18 years of age or older. The

service shall be made by delivering a copy to the witness per-
sonally and giving or offaring to the witness at the same time
the fees to which the witness is entitled for travel to and from
the place designated and for one day's attendance. The service
must be made so as to allow the witness a reasonable time for
preparation and travel to the place of attendance. A subpoena

for taking of a deposition, served upon an organization as pro-

yided in Rule 39 C.(6), shall be served in the same manner as

provided for service of summons in Rule 7 0.(3)(b)(i}, D.(3)(d),

D.(3)(e), or D.{3)(f).

F.(2) Place of examination. A resident of this state who

is not a party to the action may be required by subpoena to

attend an examination only in the county wherein such person
resides, is employed, or transacts business in person, or at
such other convenient place as is fixed by an order of court. A

nonresident of this state who is not a party to the action may

be required by subpoena to attend aniy in the county wherein such
person is served with a subpoena, or at such other convenient
place as is fixed by an order of court.
COMMENT
The language changes %n 55 D.(1) were made to conform to
ORCP 7 E. and 7 F.(2) and to clarify how subpoenas for ORCP 39 C.(6)

depositions should be served.
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The reference to place of examination in 55 F.(Z) is only
for non-party witnesses subpoenaed to attend. Under QRCP 46, a
party receiving a notice of deposition would have to attend wherever

the deposition is set, unless a protactive order was secured under
ORCP 3s.
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RULE 60
MOTION FOR DIRECTED VERDICT

Motion for a directed verdict. Any party may move for a

directed verdict at the close of the evidence offered by an
opponent or at the close of all the evidence. A party who moves
for a directaed verdict at the close of the evidence offered by
an opponent may offer evidence in the event that the motion is
not granted, without having reserved the right so to do and to
the same extent as if the motion had not been made. A motion
far a directed verdict which is not granted is not a waijver of
trial by jury even though all parties to the action have moved
for directed verdicts. A motion for a directed verdict shall
state the specific grounds therefor. The order of the court
granting a motion for a directed verdict is effective without
any assent of the jury. If a2 motion for directed verdict is

made by the [defendant] party against whom the claim is asserted,

the court may, at its discretion, give a judgment of dismissal

without prejudice under Rule 54 rather than direct a verdict.

COMMENT

The language in the last sentence was changed because the
motfon could be made by a plaintiff against a counterciaim,
and the court might wish to dismiss the counterclaim without
prejudice. See 54 C.
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RULE 63
JUDGMENT NOTWITHSTANDING THE VERDICT

0. Time for motion and ruling. A motion for judgment

natwithstanding the verdict shall be filed not later than 10
days aftar the [filing] entry of the judgment sought to be sat
aside, or such further time as the court may allaow. The motion
shall be heard and detarmined by the court within 55 days of
the time of the [filing] entry of the judgment, and not there-
after, and if not so heard énd determined within said time, the

motion shall conclusively be deemed denied.

E. QDuties of the clerk. The clerk shall, on the date an

order made pursuant to this rule is entered or on the date &
motion is deemed denied pursuant to section 0. of this rule,
whichever is earlier, mail a [copy of the arder and] notice of

the data of entry .of the order or denial of the motion ta the

attorney of record,_if any, of each party who is not in defauilt

for failure to appear. If a party who is not in defaulf for

fgi1ure to appear does not have an attorney of record, such notice

shall be mailed to the parfy. The clerk also shall make a note in

the docket of the mailing.

COMMENT

Section 63 D. was changed to make "entry" the effective date
for all purposes related to judgments. See Comment to ORCP 70.

Section 63 E. was changed to conform to the changed form of
notice of entry of judgment in 70 8.(1).
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RULE &4
NEW TRIALS

F. Time of motion; counteraffidvaits; hearing and detar-

mination. A motion to set aside a judgment and for a new trial,
with the affidavits, if any, in support thereof, shall be filed
not later than 10 days after the [filing] entry of the judgment
sought to be sat aside, or such further time as the court may
allow. When the adverss party is entitled to oppose the motion
by countaraffidavits, such party shall file the same within 10 .
days after the filing of th; motion, or such further time as the
court may allow. The motion shal] be heard and detarmined Dy
the court within 55 days from the time of the [filing] entry of
the judgment, and not thereafter, and if not so heard and detar-
mined within said time, the motion shall conclusively be deemed
denied.

G. New trial on court's own initiative. If a new trial

is grantad by the court.on its own initiative, the order shall
so stata and shall be made within 30 days after the [filing] -
entry of the judgment. - Such order shall contain a statement
setting forth fully the grounds upon which the order was made,

which statament shall be a part of the record in the case.

COMMENT
Sectigns 84 F. and G. were changed to make “sntry” the

affective dats for all purposass related %o judgments. See Com-
ment to QRCP 7Q.
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Section II. ORS SECTIONS AMENDED

20.100 Costs on modon, and in cases
not otherwise provided for. A sum zot.
exceeding 35 as costs may be allowed o the
prevailing parcy on a modion, in the discecon
of the cours, and may be zbsoluza or direczed
to abide the event of the aczion or suitiiz any
action, suit or procesding as to whica the
allowance ard recovery of costs may not be
orovided for bv statute, casts may be allowed
Or not, according o the measurs prescibed in
this chanter, and apportioned amgong e par-
ties, in the discretion of the court.

20.220 ‘[Hearing and determimatiom
of objections; appeal.] Appeal of
judement on the allowance of taxation
of costs and disbursements.

(1) As sccn as convenient

dts_r .obiec:ions are flied against a statament
of digbursements, the court or judge thereof in
th:hthgacﬁon,suitorpmceedingispending
Myﬁhoutajury, proceed to hear and
determine all the issues involved by the state-
mant and objections. At such hearing the
mﬂarp.}dgem.ay examine any record or
paper on file in the cause, and either party
Day produce reievant or competent testz'man);,
c?ﬂy or by deposition, or otherwise, to sus-
tain the issues on his behalf. Either party may
except 0 a ruling upon any question of law
=ade at such hearing as in other cases.’

(2) As soon as convenient after the hear-
Eag. the court or judge shall make and file
with the clerk of the court an itemized state-
mant of the costs and disbursements as al-
,b“d'. and shall render judgment thereon
mrsimgly for the party in whose favor al-
owed. No other finding or conclusion of law or
[act shall be necessary, and the same shall be
ﬁnal‘and concl‘usive as to all questions of fact.
The issues arising on the statement of dis-

burserments and he objeczions therseo siall be
heard and determined without sither party
recovering {urther costs or disbursements
from the ocher, axcept that in the discredon of
the cows or judge a swm not sxceeding 33 as
costs, but without further disbursements, may
De ailowed to the party prevailing on 2e
issues arising on the statement and cojeczions
thersto.

E.?»)JAn apreal may te raken {Tom the

demsion and judgrment on the allowance and
saxation of costs and disbursements on ques-
dons of law only, as in other czses. Om suc
appeal the statament of dispursements, ihe
objections thersto, rhe statemment of costs and
dishursements as filed oy the cowrt or judge,

B

g judgment or decres rendered therson, and

the exceptions, if aay, shall conscitute e
mal court file, as defined in ORS 19.008.
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23040 Kinds of execution. There are

three kinds of executions: -
(1) Against the property of the judgment
debtor. g
E2) Against his person.] ‘

ES}( e\ he delivery of the possession of
reat or personal property, or such delivery
with damages for withholding the same.

23050 Issuance of writ; contents.
The writ of execution shall be issued by the
clerk and directed to the sheriff. It shall con-
tain the name of the court, the names of the
parties to the action, and the title thereof; it
shall substantially describe the judgment, and
if it is for money, shall state the amount actu-
aily due thereon, and shall require the sheriff
substantially as follows: o

(1) If it is against the property of the judg-
ment debtor, and the judgment directs partic-
ular property to be sold, it shall require the
sheriff to sell such particular property and
apply the proceeds as directed by the judg-
ment; otherwise, it shall require the sheri{f to
satisfy the judgment, with interest, out of the
personal property of such debtor, and if suffi-
cient personal property cannot be found, then
out of the real property belonging to him on
the day when the judgment was docketed in
the county, or at any time thereafter.

(2) If it is issued after the death of the
judgment debtor, and is against real or per-
sonal property, it shall require the sheriff to
satisfy the judgment, with interest, out of any
property in the hands of the debtor’s personal
representatives, heirs, devisees, legatees,
tenants of real property, or trustees as such.



[(3) If it is against the person of the judg-
ment debtor, it shall require the sheriff to
arrest such debtor and commit him to the jail
of the county untii he pays the judgment, with

interest gr is discharged according to law.]
((4 1L is for the delivery of the possession
of real or personal property, it shall require

the sheriff to deliver the possession of the
same, particularly describing it, to the party
entitled thereto, and may, at the same time,
require the sheriff to satisfy any costs, charg-

es, damages, or rents and profits recovered by -

the same judgment, out of the personal pro-
perty of the party against whom it was ren-
dered, and the value of the property for which
the judgment was recovered, to be specified
therein, if a delivery thereof cannot be had;
and if sufficient personal property cannot be
found, then out of the real property, as provid-
ed in subsection (1) of this section, and in that
respect it is to be deemed an execution against
property.

23.310 Indemnity to sheriff or con-
stahle. {1) Subject to subsectiona (2) and (3) of

this section, whenever a writ oie\ttachment or]

execution is delivered into the hands of any
sheriff or constable, under which the personal
property of any person, firm or corporation is
to be held or sold for the satisfaction of any
judgment or costs of action or suit, if the sher-
iff or constable has actual notice of any third-
party claim to the personal property, or is in
doubt as to owmnership of ths property,.or of
encumbprancas thereon, ar damage to the pro-
perty held that may result by reason of its
perishable character, such sheriff or constable
may require thedplaintiff oajudgment creditor
to file with the sferiff or constable a zood and
sufficient bond, having the same qualifica-
tions as a bail bond, indemnifying the sheriff
or constable and his bondsmen against any
loss or damage by reason of the illegality of
any such holding or sale on sxecution, or by
reason of damage 0 any versonal property
held under Ectachment or‘g_execu‘:ion, wiich
bond snall Se in double the amount of the
claim or judgment by which the personal
property is sither held or to be sold.

(2) At the request of the plaintiff the
sheriff may accept a bond less than double the
amount of the judgment but in no event will
the sheriff or constable approve a tond less
than double the estimated value of the proper-
ty to be seized.

(3) When the property or the value of a
third party intsrest excseds the value of the
judgment, the sneriif or constable may re-
quire an indemnity bond of double the eszi-

mated value of the property to be seized.
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29.178 Post-execution procedure;
notice: contents: bank. trust company or
savings and loan association as garnishee.
(1) Following execution by the sheriff o:‘Iany
writ pursuant to ORS 29.170 or 29.175] a
writ of execution or exsecution of a
writ of garnishment by any person,
other than a wage or salary garuish-
ment, the sheriff or such person
shall promptly mail or deliver the
following to the noncorporate judgment
debtor at his last-known address:

(a) A copy of the writ;

(b) A copy of the certificate de-
livered to the county clerk [pursuant
to subsection (1) of ORS 29.170] to
levy upon real property, if any;

(c¢) A copy of a notice of garnish-
ment or the notice delivered pursuant
tc ([subsection (3) of ORS 29.170 or]
subsection (1) of QRS 29.175, if any;
and

_ (d) The notice described in subsection (2)
of this section.
(2) The notice to the judgment debtor shall
contain:

(a) A statement that certain property of

the judgment debtor has been or may have
been levied upon;

(b} If the sheriff has executzed the writ by
taking property into his custody, a list of the
property so taken;

(e) A list of all property and funds de-
clared exempt under state or federal law:

_:r_i) An explanation of the procedure by
which the judgment debtor may claim an
exemption;

fe) A statement zhat the forms nacessary
“to claim an exeripticn are available at ths
county courthouse at no cost to the. judgmient
debtor; and

f 1 aa . '

(£} A statemen: that if the judgment debht-
or has any questioas, he should consult an
atrorney.

ES) Notwithstanding subsection (1} of this
section, if a writ is served on a bank, trus:
company or savings and loan association, 23
garnishee, the sheriff shall deliver the copies
and notice required by subsection (1) of this
section to such garnishee. If the garnishec has
property beionging to the judgment debtor,
tae garnishee shail promptly maii or deliver
the copies and notice to the judgment debror. ]
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[(4)] (3) The sheriff or such per-
son may meet the requirements of
subsection (1) of this section by
mailing the documents to the la
known address of the judgment de or
as provided by the judgment credi-
tor. The sheriff or such person may
withhold execution of the writ umtcil
such address or a statement that the
judgment creditor has no knowledge
of the judgment debtor's last-known
address is furnished by the judgment
creditor.




Sectign III1., QRS SECTIONS SUPERSEDED

The following QRS sections are superseded by the Oregon Rules
of Civil Procadure. The Oregon Rules of Civil Procedure replace
the supersaded ORS sections as the rules of pleading, practice, and
procedure in those c¢ivil actions and courts where the Oregon Rules
of Civil Procedure are made applicable by ORCP T A.

ORS
CHAPTER 17
17.003, 17.705, 17.710, 17.720, 17.725, 17.730, 17.735, 17.740,

17.745, 17.750, 17.755, 17.760, 17.765.

CHAPTER 18
18.010, 18.030, 18,040, 18.050, 18.060, 18.070, 18.080, 18.090,
18,100, 18.110, 18.115, 18.120, 18.125, 18.135, 18.18&0.

CHAPTER 20
20.010, 20.020, 20.040, 20.0S0, 20.055, 20.060, 20.110, 20.210,

20.230,

CHAPTER 23

23,020, 23.080, 23.090, 23.740, 23.810, 23.820, 23.830, 23.844Q,
23.850, 23,860, 23.870, 23.880, 23.890, 23.900, 23,910, 23.920,
¢3.930.

CHAPTER 26
26.010Q, 26.020, 26.030, 26,040, 26.110, 26,120, 26.130.

CHAPTER 27
27.010, 27.020, 27.,030.



29.
29.
9.
29
29,
28,
8.
28.

29

3.

CHAPTER
32

CHAPTER
34,

01a,
060,
110,
190,
270,
350,
830,
610,

.690,

010,

o1o,

820.

45.050.

CHAPTER

28

29.
29.
29,
29
29.
29,
29.
9.
29.

31

CHAPTER

31

32

32.

34

45

CHAPTER

0z2a,
065,
120;
200,
280,
360,
540,
620,
700,

.020,

020,

29.025,
29.070,
29,130,
29.210,
29.290,
29.374,
29.550Q,
29.630,
29.7140,

31.030,

32.030,

29.
29,
29.
29.
29.

29

29.

23

31.

32.

720, 29

.030, 29.1

075, 29.
140, 29.
220, 29
300, 29.
380, 29.

.560, 29.

640, 29.

040.

03s,
08a,
150,

.230,
310, !

390,
570,

650, -
730,

045,
085,
160,
240,
320,
400,
580,
660,
740.

040, 32.050, 32.060.
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29.050,
29.090,
29.1740,
29.250,
29.334,
29.410,
29.530,
29.670,

29.
29
29.
28,
29,
i g
29.
29.



Section [V. RECOMMENDED STATUTORY AMEMDMENT TO ORCP
A BILL FOR AN ACT

Relating to administrative procedures of state agencies; amending
ORS 311.705.
8e [t Enacted by the People of the State of Qregon:

Section 1. ORCP 7 D.{4)(a){i) is amended to read as follows:

Tows:
0.(4)(a) Actions arising out of usa of roads, hignhways,

and streats; sarvica by mail.

0.(4)(a){i) In any action arising cut of any accident,

collision, ar ]TabiTity.fn which a2 motor vehiclie may be invaived
while being operatsd upan the roads, highways, and streets of
this stata, any defendant who adperated such motor vehicle, or
causad such motor vehicle to be operatsd on the defandant’s be-
half, (may be served with summons by mail, except a2 defandant
which {s a forsign corporation maintaining an attorney in facf
within this stata. Servics by mail snhall be made 3y mailing

ta: (i) the address given by the defendant at the time of the
accident or callision that is the subject of the zc¢tian, and
(ii) the most recent address furnished by the defendant £g the
Administrator of the Motor Vehicles Oivision, and (iii) any ather
addrass of the defendant knaown to the glaintidf, which might re-

sylt in actual notica] exczot a defendant which is a forsig

o |

caraaration maintaining 3 reqistared zgant within this stats,

mav he served with summeons by sarvica upon the QOsnartment af
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Motor Yehicles and mailing a copy of the summons and complaint

to the dafandant.

_U.(4)(a)(fi) Summons may be sarved by leaving ane cogy

of the summons and complaint with a fes of 32.00 in the hands

of the Administratar of the Motor Yehiclas Oivision or in the

Administrator's office or at any offica the Administratsr author-

-

izes to accent summons. The glaintiff shall, as soon as reason-

ably possible, causs to be mailed 3 true capy af the summons and

complaint to the defandant at the addrass éiven-bz_the detapndant

at the time of the accident ar collision that is the subject of

the action, and the most recsnt address furnished by the defsn-

dant to the A&ministréthr_af the Motor Vehicles Qivisiaon, and any

other address of the defandant known to the_nWafntirF, wnich

might result in actual notics. Far ourcosas of comouting anv

perigd of time orescribed or allawed under thesa rulss, sarvics

under this paraqraph sh;il be ccmaiete ugan such mailing.

D.(4)(a)(iii) The fee of $2.00 paid by the plaintif to

the Administratar of the Motor Yenicles Qivisian shall he :axed

as oart of the costs if olaintiff prevails in the action. The

Administrator of the Motor Yehicles Qivision shall kaeo a record

of all such summonsas which shall show_the day of servica.

Section 2. This amendment shall be effective January 1,

1982.
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